INDEX, 


‘ABANDONMENT. See Homesreap, 2, 4, 6. Pre-emption, 6. SrockHoLDER, 
1. Trespass TO Try Trriez, 1. 


ABATEMENT. See AtrracuMent, 1. 
ACCOUNT. Sce Pieaprina, 4, 7, 8. 


ACKNOWLEDGMENT. See Evipence, 13. 

1. Under the act of May 12, 1846 (Hart. Dig., art. 2793), the certificate of ac- 
knowledgment of the clerk to a deed reciting that the grantor, naming him, ** who 
was made known and acknowledged the execution, signing and delivering” the 
deed, if formal in other respects, was sufficient to admit the deed to record, 
though the proof of the identity of the grantor was not indorsed thereon. ‘ Mon- 
roe v. Arledge, 23 Tex., 479; Watkins v. Hall, 57 Tex., 3, and Mullins v. Weaver, 
57 Tex., 6, followed. Sowers v. Peterson, 216. 

2. When the certificate of acknowledgment to a deed is illegible, and a certified 
copy is exhibited which shows that it had once existed, formal and perfect, the 
proper practice is not to read the copy, but the original as a recorded instrument. 
Id. 

3. Under the registration act of May 12, 1846, the fact that a subscribing wit- 
ness who proved up a deed for record stated that he signed the deed at the request 
of , without alleging that it was the grantor who asked him, was immate- 
rial, when, in the same connection, he stated under oath, on the day when the 
instrument was made, that the grantor did in fact acknowledge on that day that 
he executed the deed for the purposes and considerations therein expressed. Deen 
v. Wills, 21 Tex., 644, followed. Jd. 

4. See statement of case and opinion for form of acknowledgment of a deed in 
Louisiana in 1874, for Texas land, held sufficient. Brownson v. Scanlan, 222. 

5. The certificate of acknowledgment of a deed, purporting to convey the home- 
stead, which recites that the wife, ‘‘ being examined by me privily and apart from 
her husband (David Langton aforesaid), declared that she fully understood the 
contents of said deed, and that she signed it freely, and without fear of her hus- 
band, and did not wish to retract it,’ is not sufficient, and the deed thus authenti- 
cated conveys no title to the homestead. Such a certificate does not meet the 
requirements of the statute that the deed shall be fully explained to the wife by 
the officer taking the acknowledgment. Langton v. Marshall, 296. 

6. In trespass to try title the genuineness of an instrument offered in evidence 
may be attacked without filing an affidavit of forgery, when the party offering it 
has failed to comply with art. 2257, R. 8. Sartor v. Bolinger, 411. 

7. See statement of this case for facts under which the authentication of an in- 
strument by a notary, who, being agent for the party claiming adversely, assumed 
to explain it to an ignorant man, who executed it, was disregarded. Id. 

8. A court of Texas will not take judicial knowledge of the meaning of words 
unknown to the English language; and when a deed authenticated in a foreign 
language is offered in evidence without a translation, it is properly excluded. Jd. 

9. One styling himself ‘‘ Kanzlie, director of the city of Stuttgart, Germany,” 
was not an officer who in 1875 could take an acknowledgment to a deed for land 
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ACKNOWLEDGMENT — continued. 
in Texas; and a consular certificate that the particular individual who filled that 
office was commissioned to take acknowledgments imparted to his act no add’- 
tional force. Id. 
10. See statement of case for an acknowledgment of a deed by a married 
woman in 1858 held insufficient. Burkett v. Scarborough, 495. 


ACTION. See Damaaess, 26. GUARDIAN AND Warp, 1. Jupe@ment, 15. Lrrr- 
ATION, 5. PARTNERSHIP, 1. PRE-EMPTION, 5. STOCKHOLDER, 1. Trust anp 
TrustTEss, 1. VENUE, 4. 

ADMINISTRATION. See Jupament, 1. Jurisprerion, 1, 2. Trespass tro Try 
Tirie, 6. Venue, 1. 

1. An agreement made with an administrator, by which land belonging to the 
estate should not be sold, but conveyed to a county in consideration of a convey- 
ance of land owned by the county to one of the heirs, was void when not authorized 
by the probate court having jurisdiction of the estate, and in which administration 
was pending. Williams v. San Saba County, 442. 

ADMINISTRATOR'S SALE. 

1. When the record of the proceedings of a probate court discloses that the 
court, in ordering the sale of land of an estate, has transcended its power under 
the statute, the purchaser is chargeable with notice thereof, and is not protected 
by the presumption generally indulged in favor of such orders. But the pur- 
chaser is not chargeable with notice of all proceedings in administering the estate. 
In such case the record of which he is charged with notice is the application for 
the sale, the sale, with accompanying exhibits, if any, and the order of sale; beyond 
these he is not bound to look. McNally v. Haynes, 583. 


ADMISSION. See Carrie, 5. 


ADVANCEMENTS. 

1. Advancements made from the community estate to the children of the mar- 
riage during the life-time of the parents, create no liability on the part of such chil- 
dren to account therefor to the father out of their interests inherited from the 
mother. If they receive from the father of the community estate (otherwise than 
by purchase), after the death of the mother, they must account therefor on 
partition. Wilson v. Helms, 680. 


AFFIDAVIT. See Ancrent Instrument, 1. ArtracuMent, 1,7, 9, 10. EvipEence, 
18. Pxieaprine, 5, 9. VENUE, 4. 


AGREED CASE. See Practice 1x SupREME Court, 2. 
AGREEMENT. See Contract. Insurance, 3. STATUTE OF FRAUDS, 
AMBIGUITY. See ArracHMENtT, 7. 


AMENDMENT. See Practice tn District Court, 26, 27. 


ANCIENT INSTRUMENT. See Evipence, 18. 

1. See statement of case for facts held sufficient to permit the introduction of a 
deed as an ancient instrument and prima facie genuine. The making of an affi- 
davit attacking a deed as a forgery imposes on the party offering it the burden of 
proving its execution in accordance with the rules of common law. Coz v. 
Cock, 522. 

APPEAL. See Practice 1n Supreme Court, 2. 

1. Only parties to the record can prosecute an appeal. This rule is subject to the 
statutory exception in favor of executors, administrators or heirs of a party who dies 
pending the suit. Ferris v. Streeper, 312. 

2. Mason v. Peck, 7 J. J. Marshall, 301, which maintains the right of appeal in 
a purchaser pendente lite, reviewed and disapproved. Id. 
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APPEAL — continued. 





3. One who has an interest in the subject matter in litigation may, even 
after julgment, assert his rights, apply for a new trial, and make himself a party 
to the record to that extent. If his motion for new trial b: overruled, he may 
appeal and set up any error committed in passing on his motion and the evidence 
offered in support of it; but he cannot avail himself of supposed errors committed 
against any other party to the record. Id. 


APPEAL BOND. See Jupement, 8. 
APPLICATION OF PAYMENTS. 


1. The direction of a creditor as to the application of a payment may be inferred 
from circumstances; and parol evidence, tending to show to which of two debts a 
debtor designed his payment to be applied, with notice of such intent on the part 
of the creditor, is admissible; following Howland v. Rash, 7 Blackf. (Ind.), 236. 
Bray v. Crain, 649. 

2. Where there is no direction as to the application of a payment, the cred- 
itor may d+termine how it shail be applied, unless the application mide is unrea- 
sonable, or would work injustice to the debtor. One who receives sp»cific articles, 
with instructions to apply the proceeds when sold to his individual debt, cannot 
apply the same toa firm debt. Id. 


ARCHIVES. See Certirrep Copy, 2. 
ASSIGNMENT. See Jupemenrt, 15. 
ASSIGNMENT OF ERRORS. See Pracrice 1x Supreme Court, 5, 6. Prac- 








TICE IN Districr Court, 4. 

1. The statutes and rules regulating assignments of error were made to facilitate 
the court in despatching its business; and where, as in this case, every assignment 
is, by reason of its generality, violative of the statute and rule of court, they will 
not be considered. See opinion for the character of the assignments. Randall vy. 
Carlisle, 69. 

2. A paper detached from the transcript, and which purports to be an assign- 
ment of errors, filed without leave or consent of parties, and not in obedience to a 
certiorari to perfect the record, cannot be considered by the supreme court. Cam- 
evon v. Roemiele, 238. 

3. A transcript certified to by the clerk as a full, true and correct transcript of 
all the proceedings had in the cause, was delivered to the attorney for the plaintiff 
in error on the 20th of November 1882, on which day a separate paper, purporting 
to be an assignment of errors in the same cause, was filed by the district clerk. 
Heid, it will be presumed that the transcript was delivered before the paper desig- 
nated agan assignment of errors was filed. Jd. 

4. The statute requires a distinct specification of errors to be made before the 
record is taken from the clerk's office, and that this shall be attached to and con- 
stitute a part of the record. R. S., 1037. Under rule 97 for the government of the 
supreme court, the assignment of errors must be filed at the time of filing affidavit 
or bond for appeal, or bond for writ of error; while rule 93 provides that if the 
assignment of errors is filed after the transcript is detivered, the clerk may deliver 
to any party to the cause a certified copy of it, with date of filing; but there is no 
requirement which entitles it, in the absence of consent of parties or leave of the 
court, to be regarded as a part of the transcript. Id. 

5. X cause may be dismissed under rule 39 for non-compliance with the rules 
regulating assignments of error, in the absence of good cause shown to excuse the 
omission. Attention called to the necessity of complying with rules of court gov- 
erning assignments of error. Id. 

6. Assignments of error as follows: ‘‘ The finding of the jury is contrary to law, 
and contrary to and without evidence; ‘‘ the court erred in refusing to grant a 













































694 ; INDEX. 








ASSIGNMENT OF ERRORS —continued. 
new trial upon the grounds set forth in motion for new trial,”’ are too general and 
will not be considered; following R'y Co. v. Shafer, 57 Tex., 641, and other cases, 
H. &: T. C. R’y Co. v. McNamara, 255. 


ASSIGNOR AND ASSIGNEE. See Lanp Certrtricatr, 2. 

1. The act concerning assignments for the benefit of creditors of March 24, 1879, 
did not repeal the act concerning fraudulent conveyances in force prior to that 
time. Hart. Dig., art. 1451 et seqg.; R. S., art. 2465 et seq. The eighteenth sec- 
tion of the act of March 24, 1879, which forbids any preference to a creditor or 
creditors,*refers only to such assignments as are contemplated by provisions of the 
act. La Belle W. W.v. Tidball, Van Zandt : Co., 291. 

2. In an action for debt, the defendants set up by way of defense that they had 
made an assignment, and that the plaintiff had filed the claim sued on with the 
assignee properly verified; but neither in the answer or statement of facts was 
there anything to show whether the assignment contained a clause providing for 
their discharge from the claims of accepting creditors. Held, 

(1) The answer must be construed most strongly against the pleader. 

(2) The assignment must be regarded as a general assignment, with no provision 
for a release by those accepting its benefits. 

(3) Thus construed, the plaintiff was not debarred from collecting any balance 
that might be due on his claim after crediting it with the amount received from 
the assignee. 

(4) The debt being established, the plaintiff was entitled to a judgment declar- 
ing that fact, and that it should not become a lien on any of the assigned property, 
but that execution might issue against any property not transferred by the assign- 
ment. Sanborn d} Warner v. Norton d Deitz, 308. 

3. The fifth section of the act of March 24, 1879, regulating assignments, which 
requires that creditors shall make known their consent in writing, does not make 
consent of any other character invalil. If a creditor actually consents, though 
not in writing, the assignee may proceed as if such creditor were ranked among 
those acce2pting. If hisclaim be puid, it is conclusive evidenc2 of acceptance. Id. 

° 4. See opinion for facts held sufficient evidence of acceptance of an assignment 
by acreditor. Id. 


ATTACHMENT. See Jupement, 2. Junispictron, 12, 13. 
1. An affidavit for attachment which omits to state that the defendant is 
m justly indebted to the plaintiff, or which states that the debt is due at one time 
and the petition states a different time, is fatally defective. A variance between 
the petition and the affidavit may be reached by plea in abatement, as well as by 
motion to quash. Evans d Martin v. Tucker, 249. 

2. Gregg v. York, Dallam Dig.; Espy rv. Heidenheimer, 58 Texa®, and other 
cases, cited and followed; and Roberts v. Burke, 6 Ala., 348, approved. Id. 

3. The individual stockholder in an incorporated company may be a surety on 
an attachment bond for the company; were it otherwise the objection could not 
be made avaiiable on a motion to quash. Bank v. Cupp d: Co., 268. 

4. The sheriff’s return on a writ of attachment, which recited that the writ 
was levied on land designated by the return which was “ pointed out as the prop- 
erty of J. M. Cupp & Co. (the defendants in attachment) by Frank Ball,"’ is suffi- 

cient, whether Ball was a party to the proceeding in attachment or not. The return 
was equivalent to a statement that the officer levied on the land as the property 
of the defendant. Id. 

5. Meuley v. Zeigler, 23 Tex., 88, discussed and distinguished. Jd. 

6. A writ of attachment levied, and return indorsed February 12, 1882, but not 
really filed in the proper clerk's office until January 2, 1883, after a term of the 
court had passed, was not on account of the delay vitiated as to the attaching 
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ATTACHMENT — continued. 


creditor. The lien acquired by the levy was not lost, there being no intervening 
rights. Jd. 

7. Hopkins v, Nichols, 22 Tex., 206, and other cases which hold that an affidavit 
for attachment which embraces more thar one distinct statutory ground, set out 
in the alternative, is not sufficient to authorize the issuance of the writ, followed. 
Any ambiguity in the oath for attachment as to which distinct ground for this 
summary process is relied on, will be fatal. Distinguished from Blum v. Davis, 
56 Tex., 427, where an oath in the alternative, embracing different phases of the 
one distinct statutory ground for the writ, was permitted. Dunnenbaym & Fried- 
lander y. Schram d: Co., 281. 

8. This case distinguished also from Klenk v. Schwalm, 19 Wis., 124, and Par- 
sons v. Stockbridge, 42 Ind., 121. Id. 

9. Under the statute which makes the fact that a debtor has disposed in whole 
or in part of his property with intent to defraud, ete., one ground for attachment, 
and which makes the fact that “he is about to dispose of his property with intent 
to defraud,”’ etc., another and different ground, an affidavit which states them con- 
junctively as co-existing facts, is bad, for the affidavit must on its face, as to one or 
the other ground, be untrue. Jd. 

10. Though an affidavit for attachment may be bad for uncertainty, yet if 
there be another affidavit verifying the allegations in the petition for the writ, 
and the allegation as to the cause for attachment be distinct, specific and sufficient 
as to the existence of a statutory ground, it will support the writ. Id. 

11. The statute (sec. 3, p. 718, R. S.), which provides that all civil laws shall 
be liberally construed, does not obviate the necessity of complying with material 
requirements of law, in substance, in making oath for the summary process of at- 
tachment. Id. 

12. When plaintiff prayed for a writ of attachment for one amount, but stated 
in his petition the amount of his demand at a different sum, and in his affidavit for 
attachment stated the amount of his demand at still another sum, the writ of at- 
tachment was properly quashed. Joiner v. Perkins, 300. 

13. Land conveyed without consideration and with no intention to vest the 
title in the apparent purchaser, but that it may be held by him in trust to be sold 
for the vendor, is subject to attachment for the debts of the vendor contracted 
afterwards. McCamant v. Batsell, 363. 

14. Goods attached on the ground that the defendant had disposed of his prop- 
erty with intent to defraud his creditors; had been sold by him before attachment 
to a third party with no'understanding as to when the consideration should be paid; 
they were received by the agent of the purchaser, who paid in part for them and 
shipped a portion of them to his principal; the agent afterward agreed to permit 
a third party to retain as trustee the remaining portion of the goods until the 
purchaser paid for them as ‘‘ per agreement.’’ There was no effort before the at- 
tachment to rescind the sale by tendering back the consideration paid. The ques- 
tion being whether there had been, as to attaching creditors, a sale, held, 

(1) There being no understanding as to when the coasideration was to be paid, 
the presumption of law is that it was an unconditional sale, taking effect immedi- 
ately, and dependent for its completion on nothing to be afterwards done, 

(2) A sale of personal property is completed by a payment of the purchase 
money, or when the purchaser takes the thing sold into possession. 

(3) The effect of the detention of the goods not shipped by a trustee was to make 
the transaction, to that extent, a pledge of the goods detained to secure the debt 
created by their sale. The sale of the goods remained as complete as if the unpaid 
purchase money had been secured by a pledge of other property. 

(4) Had the transaction been a conditional sale, the condition, under the cir- 
cumstances, was waived by a failure in time to elect whether he would confirm the 
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ATTACHMENT — continued. 


sale and sue for the balance due, or rescind it, by tendering back the amount paid, 
and reclaim the goods, while the situation of the parties remained such as to per- 
mit this. 

(5) The sale being of the entire stock of merchandise owned by the defendant, 
who ceased thereafter to transact a mercantile business, no damages could be re- 
covered on account of injury to his reputation as a merchant by the levy of the 
attachment. Hunt v. Kellum & Rotan, 535. ; 


ATTACHMENT LIEN. See Jurispricrion, 12. 
ATTORNEY. See Pieaprna, 10, 11. 


1, See opinion for a charge of court in regard to the liability of an attorney, held 
erroneous, when considered with reference to the testimony of the attorney, and, 
perhaps, as caleulated to mislead the jury. Underwood v. Coolgrove, 164. 


ATTORNEY'S FEES. See Costs, 1. 

AUDITOR. See Practice 1x Districr Court, 5. 
AUTHENTICATION. See AcKNOWLEDGMENT. CERTIFIED Copy. 
BANKRUPT. See Insunctron, 8, 9, 10. 

BILL OF EXCEPTIONS. See Practices tn Supreme Covnt, 5. 


1. Though exceptions to the action of the court can be as well saved in the state- 
ment of facts as in a bill of exceptions, yet when a party resorts to this method of 
making a record of his objections to the ruling of the court below, he must follow 
the rules prescribed for bills of exceptions, and not for those governing statements 
of facts. Howard v. Houston, 76. 

2. A bill of exceptions which was rejected by the presiding judge when pre- 
sented by counsel, with his refusal to sign indorsed, and returned to counsel hay- 
ing the preparation of bills of exception in charge, will constitute for some purposes 
a part of the record, if filed promptiy during the term by the counsel to whom it 
was returned by the judge. Lanier v. Perryman, 104. 

3. The proper practice, when the duty is imposed on the judge to prepare a bill 
of exceptions, is to set forth in it the substance of the bill tendered by counsel; the 
fact of its tender to him, and his presentation thereof to the adverse party or coun- 
sel, if it was presented, with their objections, if any; also the fact that he pointed 
out the corrections he required to counsel tendering the bill; that he had indorsed 
his refusal to sign on the rejected bill, with all other facts necessary to a full under- 
standing of the facts. “It should state fully the grounds of objection taken to the 
admission or rejection of evidence, and if the objection was general, and for no 
cause stated, the bill should so specify. Jd. 


BILL OF SALE. See Sats, 2, 3. 
BOARD OF LAND COMMISSIONERS. See Coniatrgsrat Procegprines, 1, 2, 


PRE-EMPTION, 2. 


BOND. See Guarptan anp Warp, 1. 

BOUNDARY. See Limrratron, 8. Survey. 

BURDEN OF PROOF. See Damages, 6. EvrpeNce, 9, 18. 
CASES DISAPPROVED. 


1. Mason v. Peck, ‘7 J. J. Marshall, disapproved. Ferris v. Streeper, 312. 


CASES DISCUSSED. 





1. Whetstone v. Coffee, 48 Tex., 269, discussed. Simonton v. Mayblum, 7. 
2. The cases of Peyton ». Barton, 53 Tex., 298, and Jones v. Menard, 1 Tex. 
771, discussed. Parker y. Bains, 15. 
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CASES DISCUSSED — continued. 
3. The cases of Hays ce. Barrera, 26 Tex., 81; Ballard o. Perry, 28 Tex., 347, and 
Charle . Saffold, 13 Tex., 94, commented on in this connection. Id. 
4. The case of Hunnicutt ov. Peyton, 102 U. 8. Sup. Ct., pp. 368 and 369, and 
that of Peyton e. Barton, above referred to, remarked on. Id. 


CASES DISTINGUISHED. See AtracnMent, 7,8. Damaces, 20. HomeEstTrapn, 
14. Ingunotion, 1. Neauicence, 8. Patent, 2,3. Srarure or Fraups, 
3. Trespass to Try Tite, 4. VEnpor’s Lien, 11. VeEnur, 3. 
1. Distinguished from So Relle o. W. U. Tel. Co., 55 Tex., 309. G., C. & S. 
F. Ry Co. v. Levy, 542. 


CASES FOLLOWED. See AckNowLEpG@MeENT, 1, 38. ATTACHMENT, 2,7. Con- 
Tract, 5. Evirpencer, 6, 7, 20. Exzcutron, 1, 2. GAarnisuMent, 5,9. Im- 
PROVEMENTS IN Goop Fartn, 2, 3. Inxgunction, 5, 6. Jupement, 5, 7, 16, 
17. Junisprctron, 4, 7, 8 MAsTER AND SERVANT, 2. NEGLIGENCE, 2. PaR- 
Tres, 2. Practice 1x Districr Court, 10, 23. Practice In SupREME 
Court, 3. Statutes ConstrRvuepD, 5,7. STATEMENT oF Facts,1l. TAxatrion, 
2. Trespass tro Try Triris, 4. Trosts anp Trustees, 2. VENDOR’s LIEN, 
4,5,7. Wrz4, 1. 

1, The cases of March c. Weir, 21 Tex., 110; Smith o. Power, 23 Tex., 33; Lam- 
bert ». Weir, 27 Tex., 364, and Whitehead o. Foley, 28 Tex., 1, reaffirmed. 
Parker vy. Bains, WV. 

2. The case of Donaldson e. Dodd, 12 Tex., 381, which decided that the act of 
consultation took effect 13th of November, 1835, reaffirmed. Td. 

3. The decision in this case on former appeal (46 Tex., 496) approved and fol- 
lowed. Willis v. Ferguson, 172. 


CASES OVERRULED. See Damages, 31. 


CATTLE. See Sarr, 1-4. 
1. Contract November 29th, whereby M. sold D. certain marks and brands of 
cattle, containing ten thousand head, *‘ more or less,’’ to be delivered August Ist, 
thereafter, at a designated place, at $9.50 per head for the cattle actually delivered; 
those not delivered to remain the property of M., the seller. Only five thousand 
and sixty-one head were delivered. Action fer balance due upon the cattle deliv- 
ered. No fraud was alleged. Held, 

(1) That the contract was for the sale of the marks and brands without refer- 
ence to the estimated number. 

(2) That the only question was whether the vendors had used due diligence in 
the collection and delivery of the cattle in the designated marks and brands. 

(3) That in the absence of any stipulated degree of care and diligence, the law 
imposes upon the vendors reasonable care; th it is, such skill, energy and diligence 
in delivering the cattle, so to be delivered, as a good business man would use to 
collect said stock of cattle within the time and at the place stipulated. Day v. 
Cross, 599. 

2. Tue tender of cattle of the stipulated stocks (marks and brands), and the re- 
fusal to receive them by the purchaser, would have the effect of taking those so 
tendered out of the contract, so far as the right to recover for their non-delivery. 
Id. ‘ 

3. In a contract for delivery of cattle, the purchase money not being paid, the 
measure of damages is the difference between the contract price and the market 
price at the time and place of delivery, with interest thereon te time of trial. Id. 

4. A suit on a contract in writing for the purchase money on such stock of cattle, 
the contract reserving alien, the contract being recognized in the pleadings of both 
parties, held, 

(1) Not necessary that the lien be passed upon by the jury. 
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CATTLE — continued. 
(2) That upon a finding of amount due on the contract, the court may decree 
foreclosure upon the property. Jd. 
5. Admissions of one of the vendors, made before or after the execution of the 
contract, were irrelevant, such @dmissions only tending to show the number of the 
cattle in the stocks sold. Id. 


CERTAINTY. See Damages, 11. PLeaprna, 3, 15, 16. 
CERTIFICATE. See Evipence. 13. Pieapina, 14. PRE-EmprTIoON, 2. 
CERTIFICATE OF ACKNOWLEDGMENT. See AcKNOWLEDGMENT. 


CERTIFIED COPY. See Evrpence, 6,19. Lanp Certiricate, 2. 

1. A certified copy of a land certificate, made by the commissioner of the gen- 
eral land office, the original being on file in his office, as a link in the chain of 
title to a survey of land which has been properly returned to that office, is admis- 
sible in evidence, and subject only to such objections as could be made to the orig- 
inal. Short ». Wade, 25 Tex., 519, not overruled, but controlled by a change in 
the statute law. R. S., 2253, 2259, 3808. Holmes v. Anderson, 481. 

2. A transfer of a land certificate, upon which was based the delivery of a 
patent to the land by the commissioner of the general land office, when found in 
the land office is an archive, and a certified copy thereof from that office is admis- 
sible in evidence. Burkett d Murphy v. Scarborough, 495. 


CHARGE OF COURT. See Arrorney, 1. Contract, 3. Forcery, 1. Home. 
STEAD. 1. Necuicencr, 7. Pracrice 1n Disrricr Court, 7, 20. Ramway 
Company, 15. 


CHATTELS. See Morreacr, 9. 
CHURCH SUBSCRIPTION. See Conrract, 5. 


CITATION. See GarnisHMENT, 3, 4, 6. Practice 1x District Court, 26. 
Wi ts, 4. 

1. One original citation, proper in form, commanding that two who were de- 
fendants be summoned to appear and answer the petition, was issued. Two 
copies were made out, and one of the copies, with a certified copy of the petition, 
was served upon each defendant. Held, though the usual practice is to issue 
citation to each of several defendants to answer the petition exhibited against 
him and his co-defendants, the service was sufficient. Carson v. Dalton, 500. 


CLAIM AGAINST ESTATE. 

1. A conveyance by the widow and heirs of the deceased husband transferred 
“all the right, title and interest we have in and to the estate of Clinton A. Rice 
(the deceased), the same being real or personal property; we do hereby transfer 
all intertst, claims and demands to which we are now entitled in any way or 
manner, as heirs at law of said Rice, deceased. This transfer is intended to fully 
transfer and invest said Erwin with all and singular any and all interest we may 
have, or may hereafter have, in said estate of C. A. Rice.’’ Held, that the transfer 
invested the purchaser not only with all her rights as surviving wife in her hus- 
band’s estate, but with the ownership of a claim for waste and conversion of per- 
sonal property, presented by the wife, allowed by the administrator, and approved 
by a court of competent jurisdiction. Moore v. Moore, 54. 

2. Such a claim, thus approved by a court of competent jurisdiction, cannot be 
inquired into or attacked in a collateral proceeding. Id. 

3. The owner of such an approved claim is entitled to satisfaction thereof from 
the husband's interest in the community estate, fraudulently conveyed by the hus- 
band pending a suit for divorce by his wife, and in the hands of a purchaser with 
notice. The community interest of the wife would, under such circumstances, 

belong to the purchaser under the transfer thereof by her. Jd. 
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CLOSING THE LAND OFFICE. See Cases Fottowen, 1. 


COLLATERAL PROCEEDING. See Cruatm acarnst Estate, 2. Corroration, 
3,4. Execution, 3. Jupemenrt, 1, 5, 16, 17. 

1. Following previous decisions, the doctrine announced, that the action of a 
legally constituted board of land commissioners in 1838, deciding who were the 
heirs of a deceased party, who had been entitled under the law to land, and issu- 
ing to them a headright certificate, is conclusive of their right to it, on a collateral 
inquiry, whether the decision of the board was right or not. The security of 
property and the repose of society demand the consistent maintenance of the 
principle. Burkett d Murphy v. Scarborough, 496. 

2. The issuance of a patent, based on such certificate, to those designated therein 
as heirs of the party entitled, must in like manner be held conclusive of the ques- 
tion of their heirship. Id. 

3. Such a patent, when issued, inured to the benefit of him to whom the orig- 
inal certificate and the land on which it was located were conveyed by the 
ancestor. Id. 


COLOR OF TITLE. See Limrration, 7. Patent, 3, 


COMMISSIONER OF GENERAL LAND OFFICE. See Crertiriep Copy, 1. 
EvIpENCE, 17. 


COMMON CARRIER. See Rarmway Company. 


COMMUNITY PROPERTY. See Cratm acarnst Estate, 3. Homestreap, 7, 8, 9. 
Innocent Purcuaser, 1. Separate Prorerry. 

1. Land was purchased in 1853, by one whose wife died soon after the pur- 
chase; in 1854 he married again. Held, 

(1) That the payment of a portion of the purchase money soon after the second 
marriage would raise no presumption that the money used was the community 
fund of the husband and of his second wife. 

(2) The payment of the rem: inder of the purchase money from the rents of the 
property created no community interest in the wife of the second marriage, it not 
appearing that the rents accrued after the second marriage. Medlenka v. Down- 
ing, 32. 

2. The community property in its descent to the heirs is chargeable with the 
payment of community debts. A purchaser thereof from the survivor of the 
parents is protected when it is sold to ‘reimburse him or her for separate means 
used in discharging a community debt; following Burleson v. Burleson, 28 Tex., 
883; Johnson v. Harrison, 48 Tex., 257, and other cases. Witson v. Helms, 680. 

3. Though the heirs inherit from a deceased parent an undivided interest in all 
community property, yet the purchaser of an entire tract of land from the surviv- 
ing parent may be protected against the claim of the heir, though the sale be 
irregular, if, in the partition of the entire estate, other property of equal value can 
be set aside to such heir. Jd. 

4. The title of a purchaser of community property from the father, acquired by 
sale after the death of the mother, cannot be questioned by an heir for whose debt 
the community estate was liable through the father as surety of such heir, and 
which debt the purchase money received was applied to liquidate. Jd. 


COMPTROLLER. See Evipenes, 13. 
CONDITIONAL SALE. See Conrract, 7. 


CONSTITUTIONAL LAW. See DisquaLiFicaTion oF Jupar, 1. Homestrap, 
4,5. Juntsprerion, 3, 4, 6, 11, 12, 13. Lanp Crertiricate, 1. MercHantc's 
Lizn, 1. Ricur or Way, 1. 
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CONSTRUCTION OF STATUTES. See Arracument, 11. Homesreap, 16 
Sratrures CONSTRUED. 
1. In construing an act of the legislature, whenever it is found that the act 
makes a general provision, apparently for all cases, and at the same time contains 
a special provision for a particular class of cases, the special provision must govern 
as to the particular class. Pereg v. Perez, 522. 


CONTESTED ELECTION. See JURISDICTION, 3, 4, 5. 


CONTINUANCE. See Practice 1 District Court, 6, 17, 19. 
1. The action of the district court in refusing a continuance will not be revised 
unless a bill of exceptions to the ruling has been reserved; following Morris ¢, 
Files, 40 Tex., 374, and other cases cited. TJ. & P. R'y Co. v. McAlister, 349, 


CONTRACT. See Mecwantc’s Lien, 1. Mrnonrry, 1, 2, 3, 4. Rarmway Cow- 
pany, 1, 2, 3, 4. Saxe, 1, 2, 3,4. Srarure or Fravups. Taxation, 14, 
VENDOR AND VENDEE, 1. 

1. Though a stated account will ordinarily be held conclusive between the 
parties, yet when their condition has not been so altered by the settlement made, 
or attempted, as to render it inequitable, the account may be reopened and cor- 
rected, on account of mistake, omission, accident, fraud or undue advantage. H., 
E.& W.T. Ry Co. v. Snelling, 116. 

2. When in tie performance of a contract for work its stipulations are deviated 
from by mutual agreement of the contracting parties, the contract prices govern, 
if applicable; but if the deviation relates to extra work not provided for in the 
contract, the party performing the work may recover on a quantum meruit. Id. 

3. A written instrument signed by the maker authorized another in terms to 
**kill all the cattle of certain ages in designated brands,’’ for which he was ‘‘to 
pay for same $3 per head, collecting them at his own expense.”’ It also authorized 
him to take the beeves in certain other brands at a price mentioned per head, 
Held, 

(1) That a charge which instructed the jury that the instrument was not to be 
regarded as a bill of sale of the brands therein mentioned, but merely as a power 
given to kill out of certain stocks certain classes of cattle, was correct only as to 
those stocks out of which the party was to take only the beeves. 

(2) The meaning cf the instrument being doubtful from an inspection of the 
language used, it should have been left to the jury to determine whether or not a 
sale was intended. Grimes v. Watkins, 1353. 

4. A subscription made by the inhabitants of a county to assist in the erection of 
buildings for a high school, on a proposition made by the district conference of 
the Methodist church, to establish such a school on a designated sum being con- 
tributed by such inhabitants, creates an obligation to pay, binding on each sub- 
seriber to the extent of his subscription, when the subscription is accepted. The 
obligation was then binding on each party — on one to pay, on the other to build, 
Williams vy. Rogan, 438. 

5. Until the acceptance by the church of the subscription, or the beginning 
of work on the building, the subscriber may withdraw his promise to pay the 
amount subscribed by him, but be cannot afterwards. Hopkins v. Upshur, 20 Tex., 
93; Doyle v. Glasscock, 24 Tex., 200, and Rose v. R. R. Co., 31 Tex., 58, approved. 
Id. 

6. He who fails to pay his subscription under such eircumstances cannot avoid 
his obligation by showing the laches of the church to erect the building, if by 

his failure to meet his obligation he contributed to that delay. Jd. 

7. The plaintiff, who had been the owner of personal property, received from 
defendant certain notes which were designated in a contemporaneous agreement 
as having been executed for the rent thereof. The agreement specified that the 








— 


CONTRACT — continued. 
property was leased to defendant, and that plaintiff might, on the non-payment 
of any note at maturity, enter and take possession of the property, with or with- 
out notice; but it also stipulated that if all the notes were paid at maturity the 
plaintiff was to give the defendant a bill of sale to the property with unincum- 
bered title. Default was made in payment, and the property was sequestered by 
the plaintiff. Held, 

(1) That it was immaterial whether the contemporaneous agreement and the 
notes should be construed as a conditional sale, a lease, or a mortgage. There was 
nothing in the relief sought by plaintiff that could prejudice the rights of the de- 

¢ fendant; and a decree declaring the existence of a lien on the property, and order- 
ing a sale to satisfy it, afforded no ground for reversal. Abacock v. St. Louis 
Type Foundry, 514. 

8. A contract made on Sunday to secure decent burial for the dead and to pro- 
cure the presence of parents of the deceased is, in contemplation of law, a contract 
to do a work of necessity and charity, and therefore valid; fullowing Doyle ov. 
Lynn, 118 Mass., 197. G., C. @ S. F. R’y Co. v. Levy, 542. 

CONTRIBUTION. See Partrnersuip, 1. 

CONTRIBUTORY NEGLIGENCE. See Nreauicence, 3, 5, 8, 9. 
CONVERSION. See Limrratron, 4. 

COPIES. See Certirrep Cory. Evipence, 4, 6. 


CORPORATION. See Damages, 10. Parties, 2. Ramway Company, 10. Srerv- 
ICE OF Process, 1. Taxatron, 5-9. 

1. The rule which restricts the legal existence of a corporation to the limits of 
the state which created it does not prevent it from transacting such business beyond 
the state in which it had its origin as is usually performed by mere agents of the 
corporation. F'ranco-Texan Land Co. v. Laigle, 339. 

2. The authority granted to ‘The Franco-Texan Land Company,” a corpora- 
tion chartered by Texas to transact business in the city of New York, and Paris, 
France, referred only to such acts as might be done by directors and other agents, 
and did not authorize the performance of strictly corporate acts, which could be 
performed by the stockholders alone, or authorize the holding of a stockholders’ 
meeting outside the limits of Texas. Directors elected at such meetings beyond 
Texas are not de jure officers of the corporation. Jd. 

3. A de facto authority in an officer of a corporation to do an act as such cannot 
arise where his election was void, and not merely irregular; and where there has 
been no assertion of the right to discharge the duties of the office, except in the 
instance where the authority is questioned, and where there has been no acquies- 
cence in his official acts. Id. 

4. A void election of one claiming under it to exercise official functions for a cor- 
poration may be attacked collaterally. Id. 

5. If an act of a corporation be absolutely void, participation in such act bya 
stockholder would not give it vitality even as to him, and he would not be estopped 
to deny its legality. Id. 

6. A stockholder in a land company, who, under its charter and by-laws, is en- 


titled to exchange his stock for a specific amount of land, is not limited in his 
remedy to the method of exchange prescribed by the by-laws, if they are so framed 


as to leave him at the mercy of the president and directors, and empower them to 


destroy his right or ruinously delay its recognition. He may, in such case, estab- 
lish his right by suit to the stock, and enforce its exchange. Id. 


COSTS. See SuHerirr, 1. 
1. The court has no authority to tax the attorney's fees of one defendant 
against another defendant. Cow v. Cock, 522. 
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COUNTY COURT. See Jurispictron, 11. 
CUMULATIVE REMEDY. See Evipence, 15. 


DAMAGES. See Arracument, 14. Lanptorp anp Tenant, I. Masrer axp 
Servant, 1,2. Neeauiaence. Rarmway Company, 4, ll. Venus, 2. 

1. The master is not liable in damages for an injury to his employee which 
results from the use of defective machinery, if the empioyee has full notice of the 
defect and of danger which will attend continuing the employment. The simple 
protest by the employee against the use of the machinery, when directed to use 
it, will not vary the rule, if, when having knowledge of the risk, he obeys the 
order. G., H. & S. A. R’y Co. v. Drew, 10. 

2. One who voluntarily consents to the occupation of his land by a railway 
road-bed for seventeen years, with no other compensation therefor than such ag 
would result to him in common with others from the construction of the road, can- 
not recover damages for the use of his land. 7. & N. O. R’y Co. v. Sutor, 29. 

3. The failure of the road to keep open the necessary ditches and water-ways 
across the land would not operate a forfeiture of its right of way thus voluntarily 
relinquished. The remedy is by an action for damages for the loss sustained in 
consequence of such insufficient ditches and water-ways. Id. 

4. If a railway company so constructs its road-bed and ditches as to divert sur- 
face water from its usual and ordinary course, and shall eause, by its embankments 
or ditches, such water to be conveyed to a particular place and thereby overflow 
Jand which, before the construction of the road-bed, did not overflow, the com- 
pany will be liable to the land owner for such injury. Nor does the fact that the 
awner, across whose land the road-bed was constructed without her consent, while 
the work was progressing, failed to notify the company that she would claim dam- 
ages, restrict her remedy to a recovery of the value of the land appropriated as a 
right of way. G., C. & S. F. R’y Co. v. Donahoo, 139. 

5. If a railway company, having under the statute the exclusive right to insti- 
tute proce-dings to condemn land for its roadway, fails to avail itself of this right, 
and without the consent of the owner enters upon his land, the owner is entitled 
to resort to any court having jurisdiction, by reason of the amount of damage 
claimed, for redress of the wrong; following Sherman v. The Milwaukee, L. 8. & 
W. R. R. Co., 40 Wis., 652, and other cases cited. J. & G. N. Ry Co. v. Beni- 
tos, 326. 

6. In such case the burden of showing the interest which the plaintiff has in 
the land rests on him, for on its ascertainment depends the amount of damages to 
which he is entitled. The plaintiff is entitled to recover the value of his interest 
in the land taken for road-bed and right of way, the defendant having failed to 
pursue the statutory method of condemnation. Gilman v. The Sheboygan & 
Fond du Lac R. R. Co., 40 Wis., 660, cited and approved. Id. 

7. While a railway company may under the statute occupy public domain for 
its roadway, without being required to make compensation, it cannot avoid liabil- 
ity to one in possession of land appropriated by it without legal condemnation. by 
showing that the land owned by him at the date of a tax sale had been purchased 
by the state, the period of redemption under the statute not having exp red. Id. 

8. In a suit against a railway company for injury resulting from going 
through an inclosed field with its roadway, and exposing to destruetion growing 
crops, evidence of what the value of the crops would have been if they had ma- 
tured was of ‘too speculative a character to form a proper basis for damages. Id. 

9: See opinion for verdict for damages (there being no claim for other than 
actual damages) so excessive as to require a reversal. Id. 

10. A corporation is liable in damages to its employee who is injured by 
the use of defective machinery which he is required to use, and this whether it 

was negligent in providing unsafe machinery, or negligent in failing to keep 
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DAMAGES — continued. 


machinery originally safe in safe condition. One charged with keeping machin- 
ery in safe condition is not a fellow-servant with him who operates it, in the sense 
which would relieve a corporation from liability, when the latter is injured by the 
negligent performance of his duties by the former. H. & T. C. R'y Co. v. Mar- 
celles, 534. 


11. See statement of case for allegations in a petition to recover damages for per- , 


sonal injuries wrongfully inflicted, held sufficiently eertain. Shook v. Peters, 29% 

12. A former malicious prosecution by the plaintiff of the defendant will not 
afford matter of defense to an aetion by plaintiff to recover damages claimed for 
personal injuries inflicted by an assault, nor can injury to defendant resulting from 
such action be pleaded in reconvention against the suit for damages. Id. 

13. All facts proper to be considered in mitigation of damages, in an action to 
recover damages, are admissible under a general denial. Jd. 

14. A verdict of not guilty in a criminal prosecution for an assault is not admissible 
in defense to an action for damages caused by the assault. But a conviction and 
payment of fine might be shown in mitigation of exemplary damages, if pleaded. 
Id. 

15. In a suit for damages for personal injuries inflicted by an assault, the par- 
ties were unknown to each other until the time when the assault was committed; 
there being direct evidence of the assault and battery by the defendant, evidence 
of the former character of plaintiff for turbulence was properly excluded. Td. 

16. In such a suit a charge “that if the striking was done wantonly and with- 
out justification,’’ etc., the jury might find exemplary damages, is not subject to 
the objection that it conveys the idea that the words *‘ wantonly * and “ without 


justification *’ are in contemplation of law synonymous. Such a charge conveys ' 


in apt words the idea that the act mest not only have been wanton, but also with- , 


out justification, to authorize a verdict for exemplary damages. Jd. 

17. When actual and exemplary damages are claimed, though the jury should 
be charged to distinguish between them in their verdict, a failure to so charge 
will not be ground for reversal if there be no request to so charge. Id. 

18. See opinion for circumstances under which a new trial will not be granted 
for newly discovered evidence. Id. 

19. See statement of case for facts on whieh the court refused to reverse on ac- 
count of excessive damages. Id. 

20. The statute permits an action for damages, on account of injuries causing 
death of a person, to be brought for the use of the surviving husband, wife, chil- 
dren and patents of the deceased, and provides that the amount of damages re- 
covered shall be apportioned to those entitled in such manner as the jury may 
direct. R. S., 2903-2909. Held, 

(1) Such an action, brought for the benefit of the wife, when the petition shows 
that the mother survives, cannot be maintained, if the exception based on account 
of the absence of necessary parties be made in time, when the mother’s interest 
in the damages has not been adjusted; nor is it any answer to the exception to 
say that the mother’s claim is barred by limitation. 

(2) If in any manner the mother of the deceased had settled her claim for dam- 
ages, that should have been shown and the judgment could then stand. 

(3) Railway Co. ©. Moore, 49 Tex., 46, and Railway Co. ». Le Gierse, 51 Tex., 
198, followed, and this case distinguished from March v. Walker, 48 Tex., 373. 
D. & W. R'y Co. v. Spiker, 435. 

21. The tendency of decisions by courts in states where technical forms of action 
have been discarded, is to apply the same rule for the measure of damages in 
eases based upon contract, which are attended with circumstances of aggravation, 
that is applied in actions founded in tort solely. G., C. & 8S. F. R’y Co. v. Levy, 
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DAMAGES — continued. 





22. A railway company which owned and operated for hire a telegraph line 
received a message on Sunday to be transmitted to one living at a place where it 
maintained a telegraph office on its line. The message announced the death of 
the sender’s wife and child, and was directed to his father, requesting his presence, 
Held, that the sender was entitled to recover against the company, over and above 
such sum as he paid for the transmission of the message, if there was wilful or 
gross negligence in failing to deliver the message, such an amount of exemplary 
damages as-a jury might award under proper instructions. When nominal dam- 
age is shown in such a case, it is for the jury to measure the exemplary damage, 
whose verdict, if excessive, would be set aside. Id. 

23. This case distinguished from So Relle v. W. U. Tel. Co., 55 Tex., ‘309, 
There the action was by him who received the message, and who showed no nom- 
inal or special damage; here the plaintiff was the sender, with whom the contract 
for its delivery existed, and whose right to recover nominal damage was shown. Jd. 

24. A telegraph company which is guilty of gross negligence or total failure in 
delivering a message of a strictly private nature, announcing the death of a rela- 
tive of the sender, and desiring aid and the like, cannot escape with mere nominal 
damages on account of the want of strict commercial value in the message. Jd. 

25. Though evidence improperly admitted, which was calculated to arouse the 
feelings of the jury against the party opposing him who offered it, may after- 
wards be withdrawn and tue jury told not to regard it, its impression is not easily 
effaced or its influence calculated, and it is ground for reversal. Id. 

26. The practice of admitting improper testimony with the promise or expecta- 
tion of afterwards directing the jury not to consider it, or of controlling its effect 
by a charge, is one not to be encouraged. Impressions once made are not easily 
effaced; and when such testimony results in rousing the sympathies or prejudice, 
it is apt to influence the finding, notwithstanding a charge to disregard it. Id, 

27. A father sued a railway company, which owned and operated a telegraph 
line, for negligence in failing to transmit a message sent to him by his son, in- 
forming him of the sudden death of the son’s wife and child. Damage was 
claimed on account of mental anguish caused by his consequent inability to attend 
the funeral and minister to his son’s comfort and necessities. Held, 

(1) The contract between the son and the company cannot be made the basis of 
a recovery by the father. 

(2) The action could only be sustained, under the facts, by showing that the 
plaintiff was injured in his person, property or reputation by the negligence of the 
company. G., C. dS. F. R’y Co. v. Levy, 563. 

28. One who is not deprived of any absolute right for which damages could be 
given cannot maintain an action for an injury to his feelings alone, which results 
solely from a breach of a contract to which he was not privy, made with and for the 
benefit of another, or which results from a tort committed against another, result- 
ing in injury to such other person, except when the right of action is expressly 
given by statute. Id. 

29. Even in cases of seduction no action can be maintained by the parent, 
guardian or master on the ground of injury to the feelings, or mental distress, but 
the loss of services is made the basis of the suit, and if there is no such loss there 
can be no recovery, however great the mental suffering resulting from the wrong. 
Id. 

30. The cases in which damages have been allowed for mental suffering resulting 
from injury to the person are those in which the mental distress is the incident to 
the bodily injury suffered by the distressed person, or those where there is injury 
to the reputation or property, in which pecuniary damage is shown, or where the 
act is such that the law presumes some damage, however slight, from the act com- 
plained of, Id. 
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DAMAGES — continued. 
$1. Unless some actual damage can be shown by a plaintiff resulting from the 
wrongful act or omission of another, he is not entitled to exemplary damages. Id. 
$2. So Relle vo. W. U. Tel. Co., 55 Tex., 310, overruled so far as it holds that an 
action for m‘ntal suffering alone can be maintained. Id. 


DEBTOR AND CREDITOR. See Fraup, 1, 2, 4. Jupement, 9, 10. Sanz, 4 
SEPARATE PROPERTY, 2. 


DECLARATIONS. See Evipence, 5. Pre-EMpPTION, 4. 
DECREE. S:-e Jupement. Practice 1x District Court, 22. 
DEDICATION. See Rieut or Way, 1, 2. 


DEED. See AcKNOWLEDGMENT, 1, 4, 5. Evrpence, 2, 6, 7, 9,12, 18. Exrcu- 
TION, 1. Forerry, 1. [NnNocent Purcuaser, 1. Jupe@ment, 9. Limrra- 
TION. Mortreace, |,4,5. Srarures Construrp, 1. Vendor AND VENDEE, l. 

1. Though a deed may recite that unpaid purchase money is secured by a note 
of the purchaser, yet if upon its face it purports to convey title, and there be no 
express res: rvation of a lien for the payment of the note, the contract of purchase 
is executed, and title passes to the purchaser. Riggs v. Hanrick, 570. 

2. If the purchaser dies more than four years after the maturity of such note, 
no action of the pr bate court approving the note as a valid claim against his 
estate can avail to defeat the plea of limitation afterwards set up by a vendee 
of the purchaser against the holder, who seeks the enforcement of a vendor's 
lien. Jd. ' 

3. Wien a petition, seeking the enforcement of a vendor's lien, presents such 
a state of facts as is above stated, exceptions thereto should be sustained. Jd. 


DEED OF TRUST. See Fravp, 8. 

DELIVERY. See Lanp Certiricate, 2. 

DEPOS!TIONS. See Practice 1x District Court, 28. 

DEPUTY SHERIFF. See Evipence, 9. 

DESCENT AND DISTRIBUTION. See Community Property, 3, 4. 


DESCRIPTION. See PLeaprye, 16. 

1. In a suit for specific performance of a contract in writing to convey “‘a piece 
of lan supposed to be forty acres,”’ the defendant denied the agreement. Held, 
that this imposed on the plaintiff the necessity of proving a valid agreement, al- 
thouvh the statute of frauds was not directly invoked as a defense, and such a 
contract was void for uncertainty, there being neither allegation or proof of fraud 
or mistake in its execution. Jones v. Carver, 293. 

2. Parol evidence is inadmissible to aid a description of land so uncertain and 
defec ive. ,/d. 

4. Specific performance of an agreement for the conveyance of land resting in 
parol! will not be enforced, unless the whole or the greater .part of the purchase 
money bas been paid, and equitable reasons, in addition, can be shown. Evidence 
that the greater part of the purchase money was paid by one who afterwards cut 
all the timber from the land, paid taxes, and claimed to have purchased it, will 
not of itself authorize a decree for a specific performance of a parol agreement to 
convey it to him. /d. 5 

4. Nor will specific performance be decreed, of any agreement, unless the par- 
ties have described the land to be conveyed in their agreement, or unless it fur- 
nishes the means by which it can be identified with reasonable certainty; following 
Story’s Equity, 767, and many cases tu the like effect. Jd, 


DESTROYED JUDGMENT. See Evipencr, 15, 16. 
Vou. LIX —45 











706 INDEX. 





DILIGENCE. See Limitation, 4. 


DISQUALIFICATION OF JUDGE. 
1. When a county judge is disqualified, by reason of his interest in the probate 
of a will, from sitting as a judge, the district court will exercise jurisdiction (con- 
struing art. V. sec. 16, of the constitution). Prendergass v. Beale, 446. 


DISSEIZIN. See Cases Discussen, 1, 2, 3. 


DISTRICT COURT. See Junrtspicrron, 1, 3, 4, 5, 6, 7,8, 9, 10, 14. Pracries py 
District Court, 10, 11, 12. 


DIVORCE. See Cram acarnst Estate, 3. Husspanp AND WIFE, l. 

DUE DILIGENCE. See Carrte, 1. 

EASEMENT. See Separate Property, 1. 

ELECTION. See Corporation, 3. 

ENTRY OF ORDER NUNC PRO TUNC. See Practice rn District Court, 14 


EQUITY. See GarnisuMent, 8. Morreace, 2, 4,5, Parent, 1. PLeapryxe, 10; 
11. Trespass ro Try Tit es, 4. 


ERASURE. See Innocent PurcuaseEr, 1. 


ESTATES OF DECEDENTS. See ApministRaTiIon. JupGMENT, 1. Jurtspic- 
TION, 1. 


ESTOPPEL. See Corporation, 5. INsuRANCE Company, 4. 

1. A prisoner convicted of murder sent a paper, signed by himself, to his two 
minor sisters, which affected injuriously their interest in property, with a request 
that they sign it, which they did without inspecting it, and on which the brother 
obtained $1,000 from the person who presented it to the sisters, and who knew of 
their minority at the time. In an action by the sisters to recover the value of the 
property converted, held, that they were not estopped by their signatures from as- 
serting their right to the property. Grimes v. Watkins, 135. 


EVIDENCE. See AckNowLepeMentT, 2. Ancrent INstRuUMENT, 1. CERTIFIED 
Cory, 1, 2. ConuaTeRAL Proceepine, 2. Damaces, 13, 14, 15, 18, 25. Dr- 
scription, 2. HanpwritrnG, 1, 2. Homestrran, 1, 2. Lanp CERTIFICATE, 
2. Neeuicence, 8. Patent, 7. Practice 1x Disrricr Court, 8, 25. Pre- 
EMPTION, 4. TAXATION, 4. 

1. When the pleadings of both parties recognized the fact of bankruptey and the 
existence of a deed from the assignee in bankruptcy, the deed was properly read in 
evidence without showing a conveyance to the assignee, or an order of sale or 
confirmation of sale. Simonton v. Mayblum, 7. 

2. Such a deed, being a deed duly recorded and its execution admitted, was 
admissible under a plea of the statute of limitation of five years without showing 
power in the assignee to execute it. Id. 

3. See opinion for action of the district court in excluding from the jury the cer- 
tified copy of a judgment offered by appellant, held to have been properly ex- 
cluded. Moore v. Moore, 54. 

4. It would seem that where the genuineness of an original deed was ad- 
mitted by the party to the suit, who made the original and was charged with 
its custody, the deed being afterwards substituted by a judgment of the court, and 
the issue being one of fraud and collusion as to the true date of the substituted 
deed, the fact that a correct copy thereof had been taken by some one, whether 
it was duly recorded and acknowledged or not, was proper to go to the jury. Lan 
ier v. Perryman, 104. 

5. Declarations contemporaneous with the execution of a written instrument, 


made by those who executed it, showing their construction of it to be different, 
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DENCE — continued. 

from the legal import of its words, cannct be admitted in evidence against those 
who acted on the instrument as legally construed, and who were not present when 
such declarations were made. Rhine v. Jenkins et al., 240. 

6. A certified copy of alost deed is, when the statute is complied with, original 
evidence of the contents of the original (R. 8., art. 2257). Vandergriff v. Piercy, 
371. 

7. When it is sought by parol evidence to show the former existence, contents 
and loss of a deed, notice to produce, when necessary, must be given, and inquiry 
and search from proper persons and in proper places must be shown. When prac- 
ticable, its loss should be shown by the one who was charged with its custody at 
the time of loss; if he be dead, application and search should be made to his rep- 
resentatives and among his papers. The Jast custodian should be produced or his 
absence satifactorily accounted for, and his mere declarations are not admissible. 
Crayton v. Manger, 9 Tex., 285; Hooper v. Hall, 30 Tex., 154; Butler o. Dunagan, 
19 Tex., 559, and other cases cited, followed. Id. 

8. The purchaser of land under execution issued from a justice's court is not, in 
an action of trespass to try title, precluded from offering in evidence the unrecorded 
judgment of the magistrate. It is admissible to show the authority for issuing the 
execution. Burrow v. Brown, 457. 

9. A deed assuming to convey property sold under execution, formal in other 
respects, and signed ‘**E. E. Dunn, sheriff of Navarro county, by A. E. Miller, 
deputy,”’ is admissible as evidence of title after showing judgment, without proof 
that the party signing himself as deputy was really a deputy sheriff. The burden 
of showing the contrary rests on him who denies it, since the law will presume 
the existence of the official character. Id. 

10. A will cannot be used as evidence of title, or of a link in a chain of title, 
in view of the provisions of the statute, until after it is probated in the manner 
and form prescribed by the law. Ochoa v. Miller, 460. 

11. Held, that the will in this case, made in 1871, which had never been pro- 
bated, and under which a defendant, who was sued in 1879, claimed by purchase 
from a devisee, may still be probated, its genuineness being admitted. - The will, 
since its execution, wag not in its proper place of deposit, nor under the control 
of those claiming rights under it, but was under the control of those claiming ad- 
versely. R.S., art. 1828. Id. 

12. A deed purporting to convey property claimed as separate property of the 
wife, signed by husband and wife, and acknowledged properly by both, is admis- 
sible in evidence, though the name of the husband be not mentioned in the body 
of the deed. Jd. . 

13. The certificate of the comptroller of the’state is neither the best nor the only 
evidence of the payment of taxes. It may be shown by direct or circumstantial 
evidence, as any other fact; following Deen v. Wills, 21 Tex., 643. Jd. 

14. A will not probated, but the genuineness of which is admitted, though not 
evidence of title, may be used as evidence of good faith in making a purchase 
from a devisee, and in placing improvements on the property. Jd. 

15. Art. 4289, R. S., in regard to lost or destroyed judgments, was not de- 
signed to prohibit the setting up and proving the former existence and contents 
of a lost judgment as at common law, but was cumulative of the remedy already 
existing. Johnson v. Skipworth, 473. ‘ 

16. Evidence of the loss and destruction of a record is not restricted to such 
as may be furnished by its custodian at the time of its loss or destruction, but may 
be supplied by one having knowledge of the fact that it once existed and was lost 
or destroyed. Id. 

17. As against a junior locator, with notice that a survey under a prior location 
was actually made in the field, the certificate of the surveyor failing to show that 
fact is not conclusive; it may be shown by parol. The failure or refusal of the 
. 
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EVIDENCE — continued. 


commissioner of the general land office to patent on such defective certificate can- 
not aff-ci its validity. Holmes v. Anderson, 431. 

18. If one whose deed is attacked under the statute asa forgery establishes 
prima facie its genuineness, the one who impeaches it may introduce evidence to 
sustain hs plea of non est factum. If he introduces no proof (the affidavit not 
oeing evidence), and the making of the deed has been shown by any of the modes 
known at common law, its genuineness is established. Cox v. Cuock,-522. 

19. While a patent may, like other evidences of title, be recorded in the 
county where the land lies, that fact does not affect its admissib lity in evidence, 
and either it or a duly certified copy thereof from the general land office may be 
real in evidence without registration in the county, and without the notice pre- 
scribd in art. 2257, R. S. Jones v. Philips, 609. 

20. On the trial of an issue of fraul, charged to have been cominitted by 
the defendant in procuring the title to land purchased by him to be conveyed to 
his brother, and afterwards conveyed by the brother to defendant in trust with 
power to sell, evidence that a sim:lar disposition of the title to other lands bought 
by defendant was made a month previous, in connection with other testimony 
tending to show defendant's effort to p'ace his property b»yond the reach of his 
creditors, was admissible; following Hath v. Page, 63 Penn. St., 108, and other 
cases cited in opinion. Day v. Sione, 612. 


EXAMINATION OF WITNESS. See Practice 1n District Court, 9. 
EXECUTED CONTRACT. See Degen, 1. .Sates, 1. 


EXECUTION. See Jupement, 3. Separate Property, 3. 





1. When the record discloses a sale, made under an execution sued out in 1867, 
on a judgment rendered in 1863, it will be presumed, in the absence of evidence 
to the contrary, that the execution iegally issued, no failure to issue execution 
within the year b*ing shown, or wheth«r it was the first or an alias or pluries exe- 
cution. Tne agreed statement of facts reciting that a sheriff's deed for the prop- 
erty sold under such execution was read in evidence, it will be presumed that the 
levy, sale under execution and sheriff's deed were all in due form. Even if the 
execution had not issued within one year from the date of the judgment, it is not 
clear that under the laws then in force the purchaser under a sale made by virtue 
of such an execution would not have been protected. Boggess v. Howard, 40 Tex., 
158; Cook v. Brown, 45 Tex., 73; Taylor v. Snow, 47 Tex., 463, and Cook ve. 
Sparks, 47 Tex., 28, cited. Laughter v. Seela, 177. 

2. Crops growing on a rural homestead are exempt from forced sale. The ex- 
emption from sale of the homestead itself was to enable the owner to support 
himself and family, and this object would be defeated if the creilitor were per- 
mitted to seiz+ and sell the growing crops. Cobbs v. Coleman, 14 Tex., 598, cited 
and approved. Alexander v. Holt, 205. 

3. An execution under which land was soid, which was formal in other respects, 
recited that the plaintiff in whose favor the judgment was rendered was dead, 
and gave the name of one who it stated had administered on his estate. Ina 
collateral attack upon the title acquired by a purchaser at a sale under the execu- 
tion, held, 

(1) There being but one mode recognized by statute by which information on 
which he could act could be communicated to a clerk, informing him of the death 
of a judgment cred.tor and of administration on his estate, it will be presumed 
that he obtained his knowledge of the facts in that mode. 

(2) There is no statutory requirement that the clerk shall recite in the writ the 
source of his information on the subject. 

(3) The writ was sufficient, and the seal of court attached thereto raises a pre- 
sumption of authority for its issuance. Scott vy. Lyons, Solomon d& Co., 593. 
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EXECUTORS AND ADMINISTRATORS. See ADMINISTRATION. 
EXEMPLARY DAMAGES. See Damages, 31. 


EXEMPTION FROM FORCED SALE. See Growrne Crops. Homestnap, 6, 7, 
15, 14. 

FACT CASES. See Anctent INstruMENT. AssIGNoR AND AssIGNEE, 4. AT- 
TORNEY, 1. Damages, 18. Fraup, 5. Homesreap, 11. Morreacer, 5. 
Practice 1x Disrricr Court, 2. Srockmo.per, 3. Surety, 3. Trusts 
AND TRUSTEES, 6. 


FEDERAL COURT. See Jurrisprictron, 7, 8, 9, 10. 

FEES OF OFFICE. See Suenrrrr, 1. 

FELLOW SERVANT. See Damages, 10. 

FINAL ACCOUNT. See Jurtsprcrion, 1. 

FORCED SALE. See Execution, 2. Homestrrap, 13, 14. 


FORECLOSURE. See Jurisprerron, 12, 13. Lrrration, 6. Morteagr, 6. 
Practice 1x District Court, 16. TENDER, 1. 


FORGERY. See Ancrent INstruMENtT, 1. ACKNOWLEDGMENT, 6. LimrraTIon, 
11, 14. Parent, 1. 
1. See statement of case and opinion for a charge in regard to a deed attacked 
as a forg»ry, held not to be error; following Younge v. Guilbean, 3 Wall., 636. 
Cox vy. Cock, 522. 


FRAUD. See ArracuMent, 9. CLAIM AGAINST Estates, 3. Evipence, 20. Homr- 
STEAD, 6. Power CoupLep wita AN INTEREST, 5. STATUTE OF FRAUDS. 

1. A creditor may, if he acts bona fide and with the sole purpose of securing 
his debt, receive property from an insolvent debtor in payment of a debt due, if 
the transfer be openly made, and no more property is taken than may be reason- 
ably required to discharge the debt; and this although the creditor may know at 
the time of the transfer that he will prevent other creditors from enforcing their 
claims, and that the debtor is prompted in making such preference payment by 
motives of friendship. Greenleve, Block & Co. v. Blum, 124. 

2. If, however, one not acreditor should purchase the property of an insolvent 
debtor, with a knowledge that the debtor intended by the sale to place the prop- 
erty beyond the reach of his creditors, such purchaser would not be protected as 
against the creditors of the insolvent, though he may have paid an adequate con- 
sideration. Id. 

3. Mere preponderance of evidence against a verdict will not be sufficient in the 
supreme court to authorize the reversal of a judgment entered thereon. Thus, 
where fraud was charged, and there was evidence tending to establish it, a verdict 
which in effect determined its existence was not disturbed, though direct evidence 

negatived the fraudulent intent. Id. 

4. If the agent of a creditor receives from an insolvent debtor goods in payment 
of his debt, with the secret understanding between the agent of the creditor and the 
Jebtor, that from future sales of the goods the creditor shall receive all money in 
excess of the amount of the debt, with a view of hindering and delaying other 
creditors, such payment would be void as to such other creditors, though the 
ereditor thus receiving payment may not in fact have known of the fraudulent 
intent. The act of the agent in negotiating the settlement must be deemed in 
law the act of his principal. Jd. 

5. See this case for facts stated in a petition which were held sufficient, if true, 

to avoid for fraud a contract between an ignorant and inexperienced woman, and 
the trustees of the church to which she belonged, and who she charged with hav- 
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FRAUD — continued. 


ing deceived and cheated her, by false representations made when she confided in 
them, and while she was overwhelmed with grief for the recent loss of her hus- 
band. Varner v. Carson, 303. 

6. See statement of case and opinion for facts pleaded, which showed such 
gross fraud, imposition, undue advantage and oppression as to constitute suffi- 
cient grounds for setting aside a settlement coerced by their influence. Obert y, 
Landa, 475. 

7. While fraud upon the part of a vendor of land will entitle the vendee to 
a rescission of an executory contract for its conveyance, yet where the vendee has 
gone into possession and claims on a rescission pay for improvements made in good 
faith, he should, as a general rule, be required to account for use and occupation, 
and this even though the alleged fraud consisted in misrepresentations as to the 
sufficiency of title. Jones v. Philips, 609. 

8. In consideration of plaintiff's promise not to foreclose a deed of trust (which 
he held upon a stock of goods), executed by the deceased husband of defendant, 
and of his promise to continue to furnish her goods, to be covered, as in the case 
of her husband, by the deed of trust, she, the defendant, promised verbally to 
pay off the amount due from her husband out of the proceeds of an insurance policy 
on her husband's life. Held, that the defendant's promise to pay the debt of her 
husband was not within the statute of frauds. Muller v. Riviere, 640. 

9. The consideration of the new promise of the defendant springing, as it 
did, out of a new transaction, and moving to her upon a fresh and substantial 
ground of personal benefit to herself, the statute of frauds did not apply to that 
promise to pay the debt once due from her husband; but she made the debt her 
own by an original promise supported by a sufficient consideration, Jd. 


-GARNISHMENT. 


1. Though there can be no judgment against a garnishee unless there be a 
judgment against the defendant, and this in order that the garnishee may be 
protected, yet if the court had jurisdiction of the person of the defendant and of 
the subject matter, the garnishee cannot be heard to question the conclusiveness 
of the judgment in the proceeding between the original parties, for the judgment 
against the garnishee in such a case would protect him in any payment he might 
make under it. Sun Mutual Ins. Co. v. Seligson & Co., 3. 

2. In a suit against a firm the petition alleged that the Christian names of 
the members composing it were unknown, and the citation followed the petition. 
The return on the citations showed service on parties having the same surnames 
given in the petition, and it set forth their Christian names. Judgment was ren- 
dered by default. Held, 

(1) It will be presumed that those thus s@rved were the members of the defend- 
ant firm. 

(2) The judgment was binding on those served; but if the garnishee was prop- 
erly before the court, he would have the right to set up and show that the persons 
cited as defendants were not in fact defendants, and not those to whom he was 
indebted. 

(3) Such a judgment was a sufficient basis for a judgment against the garnishee. 

(4) It is not only the right, but the duty, of a garnishee to resist a judgment 
against i:imself until the court has jurisdiction over him, for otherwise his payment 
made under judgment against him without jurisdiction would be voluntary and 
would afford no protection. Jd. 

3. No jurisdiction was acquired over a garnishee, which was an insurance com- 
pany, when the citation directed the agent of the company to be summoned to 
answer upon oath, ete. The writ should have directed the officer to summon the 
defendant. R.8., 187, 196, 199, 1215. Service could be made on an agent, and 
the writ should so direct, but the summons must be of the defendant. Id. 
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GARNISHMENT — continued. 
4. A return of the officer who attempted to execute a writ of garnishment on 
. the agent of a corporation, reciting that he had executed it “by serving a true 
copy thereof upon the within named James Sorley, garnishee, in person, in the 
county of Galveston,”’ is not sufficient. R.S., 190. Jd. 

5. Graves v. Robertson, 22 Tex., 131; Thomason v. Bishop, 24 Tex., 302, and 
Ryan v. Martin, 29 Tex., 413, approved. Id. 

6. Before a judgment can be taken by default against a garnishee, the return 
on the citation must show that a valid citation has been served. Jd. 

7. A proceeding in garnishment should be docketed as a separate suit, but a 
failure to do so is but an irregularity which will not vitiate the judgment. Td. 

8. Though, as a general rule, when a third person is indebted to the judgment 
debtor, or has in his possession property or effects of such debtor, the law affords 
an adequate remedy by garnishment, yet that remedy has especial application to 
legal rights. When the right to recover is embarrassed by questions growing out 
of trusts, fraudulent conspiracy, and the like, a proceeding in equity affords a more 
appropriate remedy. G., H. dS. A. R’y Co. v. Hume, 47. 

9. The G., H. & S. A. R’y Co. v. McDonald, 53 Tex., 510; Gal., H. & S. A. 
R’y Co. v. Butler, 56 Tex., 506, and Thomas v. Hooper, 5 Ala., 442, cited and 
followed. Id. 


GRANT. See Patent. 
GROWING CROPS. See Execution, 2. Morreace, 6-10. 


GUARANTY. 
1. A guarantor, writing to a wholesale merchant, used in his letter the fol- 
lowing language regarding his friend Winn, who wished to purchase goods: 
‘*Should you sell and ship bim this amount ($3,000), I hereby agree, 
bind and promise to pay you for the same, if Mr. Winn does not. Mr. Winn is 
to purchase his merchandise on open account and on regular terms, interest to be 
charged after maturity of bills; and so long as he continues to buy and purchase 
from your house I am responsible for and promise to pay you any debit you may 
have against him to the extent or amount of $3,000. And should Mr. Winn 
not pay the same, I agree and promise to pay said amount at your office in Gal- 
veston. (Signed) Junius Tosier.” Held, 

(1) That the guaranty did not bind the wholesale merchant to give the purchaser 
a ‘rolling credit *’ to the amount of $3,000 for three years. 

(2) The party receiving the guaranty had the right to cease extending credit, in 
his discretion. at any time. 

(3) The fact that the guarantor informed the wholesale merchant that he con- 
strued the guaranty to obligate an extension of a “‘ rolling credit *’ for three years, 
did not alter or release his liability on sales afterwards made, there being nothing 
done to alter the terms or change the etfect of the original guaranty. Tobler v. 
Willis, 81. 

2. The judge trying the cause below found as follows: ‘‘I further find from 
the evidence that the meaning of the term ‘rolling credit for three years,’ 
within a given amount, according to mercantile usage of trade in Galveston, is 
that where purchases are made on sixty days’ time, from time to time, under a 
‘rolling credit’ for three years for $3,000, that the purchaser would not have the 
right to continue to purchase up to the given amount, unless upon paying the 
overdue accounts; but that the vendor would have the right to refuse further sales 
upon default of purchaser to pay overdue accounts promptly, notwithstanding the 
stipulation for rolling credit for three years up to a given amount."’ Held, 

(1) The presumption must prevail, in the absence of a statement of facts, that 
the evidence justified the finding. 
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GUARANTY —continued. 
(2) The parties must, it will be presumed, have contracted with reference to the 
usage; the contract being mad+ in Galveston, where the purchases were to be 
made, and were bound by it. Jd. . 


GUARDIAN AND WARD. See Srarutes Consrruen, 14. 

1, A suit by heirs against a guardian, on a guardian's bond which did not con. 
tain the name of the payee, could not be maintained (Pasch. D ¢., art. 3895), 
Such a bond is neither good under the statute or at common law. Sucra v. Hud- 
son, 207. 


HANDWRITING. 

1. The presiding judge before whom a cause was tried, a jury being waived, re- 
jected as not worthy of belief the evidence of a witness whose testimony, being 
taken by deposition, was conflicting and contradictory. The object of the testi- 
mony was to establish a deed by proof of handwriting. JZZvld, 

(1) The witness having stated, on cross-examination, in effect, that he did not 
know the grantor, evidence of his handwriting contained in letters attached to hig 
answers was properly excluded, when, Ist, there was no evidence that the grantor 
knew and acquiesced in acts founded on their supposed genuineness. 21. When 
neither the witness nor any other person was able to establish the identity of the 
party. 

(2) The court having, in the place of a jury, passed on the credibility of a wit- 
ness, and refused to believe him, the supreme court would not reverse for that 
cause. Sartor v. Bolinger, 411. 

2. No instrument can be proved by comparison of handwritings, unless it be 
shown that the signatures offered for comparison were made by the individual 
whose namie is written to the instrument sought to be established. Jd. 


HEADRIGHT CERTIFICATE. See Pre-emprron, 2. 


HEIRS. See Cottatrerat Procrepine, 2. Community Property, 2, 3, 4 
Lanp CertiFicate, 2. Liwiration,3. Trespass To Try Tire, 6. 


HOMESTEAD. See AcKNOWLEDGMENT, 5. Executron, 2. Lren; 1, 2, 3. Line 
ration, 1. Mecwantc’s Lien, 1. Power CourpLep wirn an INTEREST, 5. 
PRE-EMPTION, 6. 

1. In a suit to recover property cla'med as homestead by plaintiffs, the defend- 
ant alleg-d and proved the payment of money for the property by him as a pur- 
chaser thereof at execution sale, under a julgment against plaintiffs, and prayed 
that in the event the plaintiffs should be adjudged the owners of the property, that 
defendant recover judgment for the amount of money so paid, withinuterest. Held, 
that the refusal of a charge covering the relief so sought was error, requiring a re- 
versal of the judgment in favor of the plaintitfs for thelanl. Cline v. Upton, 27. 

2. The evidence of one claiming homestead rights is admissible to show his in- 
tention when removing from the property in which homestead is claimed, as to 
whether it was with the purpose of abandonment or returning thereto. Id. 

3. The fact that a portion of the ground claimed as an urban homestead is used 
for purposes of mere convenience or pleasure, and is intended to beautify or orna- 
ment the surroundings of the actual home residence, will not divest it of its home- 
stead character. Medlenka v. Downing, 32. 

4. One may as absolutely and clearly abandon a portion of the ground which 
once constituted the homestead, if the same be done in good faith, by acts cer- 
tainly evidencing such a purpose, as he may abandon the entire homestead by 
ceasing to,use it, and never again intending to occupy it assuch. This partial 
abandonment of homestead property occurs when, on a portion of an urban 
homesteac, costly buildings are erected, solely to be rented to others for mercan- 

tile or other purposes, and which, when erected, are so rented. To continue the 
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HOMESTEAD — continued. 
constitutional protection to that portion of the former homestead thus abandoned, 
and dedicated to other uses, would bea perversion of the spirit of that instrument. 
Id. 

5. But if a lien to secnre debt be given on property, which at the time of its 
execution is in fact a part of the homestead, the same is invalid, and this though 
at the time there was an intention, evidenced by writing, to restrict in future the 
homestead, so that it should not embrace that portion of the existing homestead 
covere:| by the lien. Jd. 

6. While persons may abandon a portion of the ground once constituting the 
homestead, and appropriate it to uses which will deprive it of its homestead char- 
acter, yet if this is attempted by the husband in fraud of the rights of the wife, 
or in any manner with intent to evade the provision of the constitution which pra- 
hibits the giving of liens on the homestead (the property being really still a part 
of the homestead), it would continue impressed with the homestead character, and 
the lien would be void. Jd. 

7. The constitution protects the surviving husband or wife in his or her right to 
the occupancy and enjoyment of the homestead, whether as against the heirs of the 
deceased seeking partition, or the creditors of the survivor, so long as such survivor 
occupies it as such. It is immaterial whether the title to the homestead property 
was vested in the deceased or the survivor, or was community property; in either 
case it is protected against forced sale or partition while occupied as a home, whether 
with or without others to constitute a family. Eubank v. Landram, 247. 

8. The heirs of the wife, who, at the time of her death, had a community interest 
in homestead property, which, after her death, was abandoned by the husband 
and afterwards sold in satisfaction of a trust deed made by the husband and wife, 
have no interests as against the purchaser at trast sale. Shannon vy. Gray, 

; 251. 

; 9. The children have no interest in the homestead, as such, by vir'ue of the 

homestead rights of the deceased parent; following Johnson v. Taylor, 43 Tex., 121. 

Id. 

10. The use of property as a home must co-exist with the intention that it shall 
be the home to invest it with the homestead character. Fort v. Powell, 321. 

: 11. A man owned property for eight years, during which time he remained on it 

with his family three days. A considerable portion of the eight years he resiled 

on a farm owned by his wife, but claimed that he intended to make the property 
owned eight years his home, if he did not sell it, and offered it for sale. In a suit 
between the purchaser under judgment against the owner, and the claimant, held, 
that a verdict and judgment against the claimant, which in effect determined that 

no homestead right existed, was proper. Id. 

12. The surviving husband or wife is entitled to the occupancy of ‘the home- 
stead, after the death, so long as such survivor may choose to occupy it; and 
occupancy thereof is expressly required only as against the right of the descend- 
ants of the deceased to have partition of the property. Schneider & Bro. v. Bray, 
668. 

13. The reason for the general rule which subjects to forced sale property not 
exempt by statute, which has been received in voluntary exchange for other 
property which was exempt, is that the statute fixes the character of the exemption, 
and not the choice or caprice of the debtor. Id. 

14. If the property acquired by voluntary exchange of exempt property be, 
from its character or use, likewise exempt by the terms of the constitution or 
laws, it must receive the same protection from forced sale which shielded the 
property given in exchange for it. This rule applies to the acquisition by the 
widow, after the death of the husband, of a new homestead in exchange for 
the old one, even though there be no constituent of her own family for whose sup- 
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HOMESTEAD — continued. 
port she is liable, residing with her. Distinguished from Whittenberg v. Lloyd, 
49 Tex., 633. Id. 
15. Wolfe v. Buckley, 52 Tex., 641, reviewed. Id. 
16. Homestead laws are to be construed liberally, to give effect to their object. 
Td. 


HUSBAND AND WIFE. See Cram acatnst Estate, 1, 2, 3. Morreags, 1. 
PRINCIPAL AND AGENT, 1, 2. SEPARATE Property, 1, 2, 3. 

1. The wife in whose favor a decree of divorce is made is entitled to satisfaction 
out of the mass of the community property for such portion of her interest as 
she does not obtain in kind, and this as against a purchaser with notice pending 
the suit for divorce. Moore v. Moore, 54. 


IMPROVEMENT IN GOOD FAITH. See Evrpence, 14. Fravp, 7. 

1. A party claiming in trespass to try title the value of improvements made on 
the land, must set up, as he would any other fact, his claim for improvements, and 
set forth specifically the ground on which that claim is based. A general informal 
suggestion to the court, that he has made permanent and valuable improvements, 
and was a possessor in good faith, which was sufficient under a former statute, will 
not comply with the law. R.S., art. 4813. Thompson v. Comstock, 318. 

2. A defendant who had been sued for title and possession of a school section of 
land, which had been purchased by the plaintiff, pleaded that he was “informed 
by the county surveyor of the county where the land was situate, that it was 
vacant public domain; ** that he filed upon the same as a pre-emptor, established 
his home, made valuable improvements thereon, and procured survey and field 
notes thereof to be forwarded to the general land office; that afterwards learaing 
his mistake, he appiied to purchase the same from the state as a school section. 
On tuis statement he set up possess:on in good faith, and claimed compensation for 
‘mprovements. Zed, 

(1) That proof of all the facts alleged would not sustain a plea of good faith. 

(2) The plea under former dec'sions would have been good had it shown that he 
‘was an occupant without knowledge, or the means by the use of ordinary diligence 
of learning, that the land was not public domain. Citing Sellman v. Lee, 55 Tex., 
322; Powell v. Davis, 19 Tex., 382. Id. 

3. The following decisions referred to as furnishing a proper guide for instruc- 
tions in such cases: French v. Grenet, 57 Tex., 273; Sartain v. Hamilton, 12 Tex., 
220; Hill v. Spear, 48 Tex., 583; Dorn ». Dunham, 24 Tex., 330; Hutchins v. 
Bacon, 46 Tex., 409. Jd. 

INJUNCTION. See Jurtspiction, 11. Srarures Construen, 4. 

1. The filing of a petition for writ of error twenty-three months after judg- 
ment, and the execution of a writ of error bond, whch did not operate a su- 
persedeas, by the plaintiff in a divorce suit, against whom final judgment was 
rendered in the district court, will not have the effect of reviving an injunction pro- 
hibiting the alienation of the community property which issued before the judg- 
ment was rendered in the district court. This case distinguished from Williams ». 
Pouns, 48 Tex., 144, in which it was held that the execution of an appeal bond 
which operated as a supersedeas would have the effect of suspending the final de- 
cree dissolving an injunction during the pendency of the appeal in the supreme 
court. Moore v. Moore, 54. 

2. To restrain the collection of taxes, exactness and particularity must be observed 
in stating the grounds for the equitable relief sought, and the inj nection should 
not be granted when, from the averments in the petition, it remains doubtful 
whether ail tne taxes sought to be enjoined are illegal. Blane v. Meyer, 89. 

3. A mere allegation in a petition for injunction, that. a sale of property for 
taxes would cast a cloud over plaintiff's title, will not of itself authorize the issu- 
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INJUNCTION — continued. / 
ance of the writ to prohibit the collection of the entire tax, when it does not appear 
that the entire tax is illegal. Id. 

4. In such case the plaintiff should pay or tender the tax legally assessed, and 
in addition to setting forth specifically the precise equitable grounds on which 
relief is sought, he should set forth the nature and .character of the irreparable 
damage that would result to him in the absence of an injunction. Jd. 

5. City of Marshall ». Snediker, 25 Tex., 471; Galveston Co. ». Gorham, 49 
Tex., 306; Red v. Johnson, 53 Tex. 288; Galveston vr. Galveston, 56 Tex., 487; 
Girardin v. Dean, 49 Tex., 248; Fort Worth v. Davis, 57 Tex., 225, and William- 
son v. Lane, 52 Tex., 335, cited and followed. Id. 

6. The County of Anderson v. Kennedy, 58 Tex., 616, which decides that dis- 
trict courts have power to issue writs of injunction in cases in which a court of 
chancery, under the settled rules of equity, would have power to issue them, and 
this without reference to the amount in controversy, uader the express power 
given in the constitution, approved and followed. Alexander v. Holt, 205, | 

7. A petition for injunction to restrain the enforcement of a judgment rendered | 
against the plaintiff by a justice of the peace, for debt. set forth that he was i} 
cited to appear before the magistrate the first Monday in February, 1875, whereas 
the original writ was dated and the copy served on the 23d of February, A. D. 
1875. The petition did not negative, by averments, the fact that the original 
writ was valid, and cited him to appear at a proper term after its issuance, nor | 
did it allege that the plaintiff was misled or mistaken as to the time he was re- 
quired to appear by the original writ. nor was any ground of ignorance, accident, 
surprise, mistake, oyfraud, alleged as an excuse for not appearing in the justice's 
court to defend. J/Zeld, 

(1) A mere defective service of process did not, of itself, invalidate the judg- 
ment so as to render it void. 

(2) The dismissal of the case for want of equity in the bill, and rendering judg- 
ment against the plaintiff and his sureties for the amount of the judgment en- 
joined, with ten per cent. damages, was proper; the plaintiff having declined to 
amend, or ask that the cause be continued for hearing as an original suit. Hale 
v. McComas, 434. 

8. Though bankrupt proceedings were begun before a judgment in a state 
court was obtained against the bankrupt, and no steps were taken to stay pro- 
ceedings in the cause wherein it was rendered, its collection may be enjoined 
when the discharge of the bankrupt cecurred after the judgment was entered, 
It would have been otherwise had le been discharged before julgment, and 
failed to plead in time his discharge; following Miller v. Clements, 54 Tex., 351, 
Easley v. Bledsoe, 438. 

9. When the discharge was after the rendition of the judgment, it was not 
improper for the court to inquire into the nature of the demand on which the 
judgment’ was rendered, to see if it was provable in bankruptcy and released 
by the discharge. If the debt was scheduled by the bankrupt, his discharge { 
released it. Id. 

10. When the injunction is sought on account of something arising subse- 
quent to the time when the judgment was rendered, the execution of which the 
injunction seeks to restrain, it is not necessary that proceeding: should be com- 
menced within a year after the date of the judgment. Id. 








INNOCENT PURCHASER. See Saxe, 3. SrockHoLpER, 2. 
1. Land conveyed by deed to the surviving husband after his Wife’s death, was 1 

sold by him, and agaist his vendee the heirs of his deceased wife asserted title in 
right of a community interest claimed to have been inherited from their mother. 
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INNOCENT PURCHASER — continued. ’ 


The date of the deed to the surviving husband had been erased and a date writte 
in lieu thereof. ~ Held, 

(1) The purchaser from the surviving husband having paid value for the land, 
was not charged with notice that his vendor asserted by parol his right to the 
Jand before the death of his wife, no notice of such assertion of claim being 
brought home to the purchaser. 

(2) The payment of taxes on the land by the vendor before his wife's death dia 
not charge the purchaser with notice of the community character of the title, in 
the absence of notice brought home to him of that fact. 

(3) The title was not affected by suspicion on account of an erasure in the date 
of the deed to the surviving husband, when it was shown that the date, as it ap 
peared last written in the deed, was the real date of its execution. 

(4) There being nothing to pus a purchaser for value on notice of the existences 
of a community interest of the deceased wife in the land purchased, and the title 
appearing from the record of deeds for the county to have vested in the surviving 
husband, the title passed by his deed to his vendee for value. Woodward vy. Sug- 
gett et al., 619. 


INSOLVENCY. See Fravp, 1, 2, 3. 
INSURANCE COMPANY. Se2e GARNISHMENT, 3. Rariway Company, 11. 


1. A policy of insurance which in terms provides that the insurance may be ter- 
minated at any time at the option of the company, is avoided from the time when 
the insured has notice that the proper local agent has received the company’s in- 
instructions that it would no longer be liable. 3S. F. &M. Ins. Co. v. McKinnon 
é& Call, 507. 

2. In such ease direction to the agent to cancel the policy is, when communi- 
cated to the insured, as effectual to terminate the risk as would be the most express 
notice that the policy had been term nated; following Bergson v. Builders’ Insur- 
ance Co., 38 Cal., 541, and other cases. Id. 

3. Aiter a knowledge of the company’s instructions to terminate the risk, an 
agreement with the agent to continue it would not bind the company. Id. 

4. A policy of insurance contained the following clause: “If the assured shall 
have or shall hereafter make any other insurance on the property hereby insured, 
or any part thereof, without the consent of the company written hereon, . . . 
then and in every such case this policy shall be void.’’ Another insurance was ef- 
fected on the same property without procvring the indorsement of consent on the 
first policy, but notice was given thereof to the agent of the company, who had 
full discretion in the premises, and who made no objection to the additional insur- 
ance, said nothing about canceling the first policy, and did nothing to indicate a 
wish to do so. On the contrary, after knowing of the second insurance, the agent 
of the company in which the first insurance was effected took two risks on the 
same property in other companies represented by him. Held, 

(1) It was the right and duty of the first insurers to elect whether they would 
enforce the policy or abandon it, and to do this in a reasonable time and an unmis- 
takable way. 

(2) Having by their silence induced the insured to believe the policy still in force, 
they were estopped from alleging the contrary when the attempt was made te -t- 
force it against them; following Hayward vr. National Ins. Co., 52 Mo., 181; Van 
Bories v. United Life, Fire and Marine Ins. Co., 8 Bush (Ky.), 153, and other eases 
cited, 

(5) To permit the company in which the insurance was first effected to take ad- 
vantage of the breach communicated to it by the insured after a long acquiescence 


in it without objection, would be to permit the perpetration of a fraud. Crescent 


Ins. Co. v. Griffin & Shook, 509. 
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INTERVENOR. See Limrratron, 5. 
JUDGMENT. See Damages, 20. Evipence, 3,8. Garnisument, 1, 2, 6,7. In- 


suncTIoN, 7, 8, 9,10. Parties, 1,2. Power CoupLep with AN INTEREST, 
1, 2,3. Practice ry Districr Court, 15, 22. Practice 1n SuPREME Court, 
4. Rient or Way, 2. Separate Property, 2. Sratrures Consrrvep, 1, 6. 
Venpor’s Lien, 2. VENuR, 4. 

1. An independent executrix, under will, openly declared her purpose to have 
nothing to do with the estate, refused to return an inventory, and requested the 
county judge to appoint as administrator de bonis non her son. Held, that these 
facts tended to show that the county judge acted on sufficient evidence in declaring 
the estate vacant, and a purchaser of land, sold under order of vourt by the ad- 
ministrator de bonis non, was protected as against a collateral attack calling in 
question the legality of the administration. Wéillis v. Ferguson, 172. 

2. While a purchaser pendente lite is bound by the judgment rendered in the 
cause in reference to the property in litigation which is purchased by him, his 
rights are not affected by proceedings seeking only a moneyed judgment against 
the vendor and having no reference to the property purchased. Nor would the 
fact that an attachment, which had been quashed, was once levied on the land, 
which was bought pending proceedings to obtain a moneyed judgment, constitute 
the purchaser a purchaser pendente lite. Id. 

3. Under the laws in force in 1867 a judgment became a lien upon land of the 
debtor situate in a county other than that in which it was rendered from the time 
when a transcript of such judgment should be filed for record in such other county; 
but the lien ceased if execution was mot issued upon such judgment within one 
year from the first day upon which execution could issue thereon. Id. 

4. A judgment in favor of a co-tenant for all the land claimed by the several 
tenants in common inures to the benefit of all the tenants in common, so far as 
the right to possession is concerned, where the petition discloses their several inter- 
ests; but in a future action between the co-tenant, who was not a pariy to the first 
suit, and the original defendant, such judgment can have no effect except in so far 
as the assertion of title in the former suit by the co-tenant may have interrupted 
the running of the statute of limitations. Walker v. Read, 187. 

5. A judgment rendered before a justice of the peace, which recites that the 
defendant was duly cited, cannot be attacked on the ground that jurisdiction had 
not attached, in a collateral proceeding. Williams v. Ball, 52 Tex., 603, followed. 
Long v. Brenneman, 210. , 

6. The failure to file a statement of the facts in evidence on the trial of a cause 
in 1876, before a justice of the peace, in which service was made by publication, 
did not render the judgment therein void, but only voidable on review, as pro- 
vided in arts. 1488, 1489, Pasch. Dig. Id. 

7. A purchaser from one whose interest in land was sold and conveyed under 
valid judgment at execution sale to another, before the date of his purchase, 
cannot prescribe under the three years’ statute of limitation. Wright v. Daily, 
26 Tex., 730; Harris ». Hardeman, 27 Tex., 248, cited and followed. Id. 

8. A judgment rendered against the sureties on an appeal bond by a county 
court without citation to or service on the surety is void. Wooldridge v. Griffith, 
290. 

9. A judgment lien takes precedence of rights claimed under an unrecorded 
deed from the judgment debtor, without notice; but where, though the legal title 
is in the judgment creditor, he holds the same under an unrecorded trust for an- 
other, the purchaser at execution sale, having notice of the trust before purchase, 
acquires no title. Calvert v. Roche, 463. 

10. 1f, however, the trast is discharged by a conveyance of the legal title to the 
cestui que trust by deed, which has not been recorded, where a moneyed judg- 
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JUDGMENT — continued. 


ment in favor of another is rendered against the trustee, the land is subject to the 
lien of the judgment, in the absence of notice before the lien attaches. Actual 
possession, accompanied with acts of ownership by the former cestui que trust prior 
to the rendition of the judgment, is notice of the title under which he claims, Jd, 

11. When a claimant files bond and affidavit, aileging ownership of goods 
seized under execution by the judgment creditor, and a demurrer to the sufficiency 
of the clam and affidavit is sustained, the judgment on the demurrer, when 
there is no offer to cure alleged defects, is as conclusive a determination of the 
cause as would be a finding and judgment upon evidence. Such a judgment ig 
res adjudicata, and may be pleaded as such in a subsequent suit between the same 
parties or their privies. Dixon v. Zadek, 530. 

12. When such a demurrer was sustained, and the claim to the property “ dis- 
missed,”’ the judgment creditor was entitled, under art. 4843, R. S., to a judg- 
ment against the sureties on the claimant’s bond, and against the claimant for 
the value of the property, with legal interest thereon from the date of the bond, 
A dismissal of the claim could not deprive him of that right, and the proper prae- 
tice would be to ascertain the value of the property after the demurrer is sus- 
tained and render a judgment for that amount. Id. 

13. A judgment against a railway company in favor of an assignee of claims 
for labor performed for a sub-contractor, which forecloses a statutory lien on the 
property of the company for debt, and orders a sale of the property, cannot be 
construed as a judgment in personam. A. & N. W. Ry Co. v. Rucker, 587. 

14. In a suit against a railway company by such assignee, the contractor and 
sub-contractor are necessary parties. If they are not made parties, a judgment 
rendered against the company would be no bar to a subsequent suit by the sub- 
contractor against the contractor or the railway company. In all such actions the 
judgment rendered should be binding upon the company, the contractor, the sub- 
contracter and the laborer alike. Id. 

15. The lien secured to laborers on a railway passes by assignment of properly 
certified evidences of the debt for labor performed for the corporation, and may be 
enforced by the assignee. Id. 

16. When judgment is rendered in a cause by a court whose jurisdiction over 
the subject matter properly attached, and whose jurisdiction over the defendant, 
who was personally served with process, was not questioned, it cannot be collat- 
erally attacked by showing that it was rendered upon illegal evidence. In sucha 
case, no inquiry can be made into the motive of a plaintiff who credited a note 
on which the judgment was rendered, so as to reduce it to a sum within the juris- 
diction of the justice’s court which rendered the judgment. Odle v. Frost et al., 
684. 

17. Where jurisdiction in a cause in which judgment has been rendered ap- 
pears from an inspection of the papers to have attached, it can only be attacked 
for improper means used to obtain jurisdiction by a direct proceeding having that 
object in view, or by appeal. Fleming v. Seeligson, 57 Tex., 524, followed. Id. 


JUDGMENT LIEN. See Jupement, 3, 9,10. VEnpor’s Lien, 2. 
JUDICIAL DISCRETION. See Practice rn District Court, 19. Practice in 


SupREME Coorrt, 10. 


JUDICIAL KNOWLEDGE. Sce AcKNOWLEDGMENT, 8. 





1. The courts will not take judicial knowledge of the contents of a special act 
of the legislature, providing for the issuance to an individual of a land certificate. 
Holmes v. Anderson, 481. 

2. The court will take judicial cognizance of the fact that a town in Texas is 
situated in a county of which it is the county seat. Carson v. Dalton, 500. 
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JURISDICTION. See Damacess, 5. DisQquaLIFICATION OF JuDGE,1. GARNISH- 


MENT, 3. PLeaptne, 17. Practice 1n District Court, 16. VeEnun, 2. 

1. To entitle a party to the aid of the district court in revising the action of 
the probate court in its control over an estate, he must show an interest and an 
injury. Stark v. Seale et al., 1. 

2. The filing of a final account by a former administrator, in which an indebt- 
edness due him from the estate is claimed, but of either the approval or jystness 
of which there was no evidence, did not constitute such an interest in the estate as 
would entitie him to have the action of the probate court in setting apart to the 
family of the deceased the property of the estate, or in reference to any other 
matter, revised. Id, 

3. The legisiature has no power to add to cr withdraw from the jurisdiction 
of district courts, except when expressly conferred»by the constitution, as in sec. 22, 
art. V. of that instrument. “Ex parte Whitlow, 273. 

4. Ex parte Towles, 48 Tex., 414, and Williamson v. Lane, 52 Tex., 343, cited 
and approved. id. 

5. The district court has no jurisdiction to consider and revise on the protest 
of acitizen against the action of the county judge in declaring the result of an 
election to locate the county seat on the organization of anew county. Id. 

6. Under the constitution (art. V, sec. 86) and statutes (R. S., art. 1117), the 
district court has jurisdiction in all cases for the enforcement of liens-on land. 
Joiner v. Perkins, 300. 

7. When a petition is filed to remove a cause pending in the district court of a 
state to the United States circuit court, there can be no doubt of the power of the 
state court to pass on the sufficiency of the petition. This conclusion is reached 
after a review of R. R. Co. v. Koontz, 104 U. S.; Ins. Co. v. Dunn, 19 Wall., 214; 
Removal Causes, 100 U. 8., 457; Ins. Co. ». Pechner, 95 U.S&., 185, and Amory 
v. Amory, id., 187. 7. & P. R’y Co. v. McAlister, 349. 

8. The petition tor the removal of a cause from a state to a federal court under 
article 640 of the Revised Statutes of the United States isa pleading, and gov- 
erned in a great measure by the rules of pleading; following United States su- 
preme court in Goldwashing & Water Co. v. Keyes, 96 U. 8., 199. Id. 

9. Such a petition when presented is defective when it states only as a conclu- 
sion that the defendant has a defense arising under the charter granted to the 
defendant by the United States, without stating upon what facts it basis that con- 
clusion, when neither the charter, nor anything connected with the case, shows that 
such defense exists or can possibly arise. Id. 

10. The object of the federal law which permits a defendant to procure the re- 
moval of a cause from a state to a federal court on his petition that he has a de- 
fense arising under the constitution, or a treaty or law of the United States, was 
to have federal laws construed by the United States courts, and thereby secure uni- 
formity in their interpretation. It was not designed that the law authorizing such 
removal could be used as a pretext to change the jurisdiction when no construction 
of a United States statute was involved. Jd. 

11. The constitution confers on a county court no power to supervise or control 
a justice’s court except on appeal or certiorari. A county court has no power to 
issue a writ of injunction to restrain the enforcement of a judgment of a justice 
of the peace for a sum less than $20, rendered in a proceeding in which jurisdiction 
had ptoperly attached. Carlisle v. Coffee d: Price, 391. 

12. Article V, section 8, of the constitution of 1876, vesting in the district courts 
jurisdiction of all suits for the recovery of land and the enforcement. of liens 
thereon, confers on them exclusive jurisdiction over all lieng created by act of the 
parties, and which existed before the suit was begun; such as mortgages, vend- 
or’s liens, and the like, the adjudication of which often requires a degree of legal 
learning which justices of the peace were not supposed to possess. But that sec- 
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JURISDICTION — continued. 


tion does not confer exclusive jurisdiction on the district courts over attachment 
liens, which are fixed by operation of the law, about which no finding in the verdict 
is required, and the foreclosure of which follows as a matter of right on a return 
of verdict for the moneyed demand, to secure which the writ of attachment was 
issued. Hillebrand v. McMahan, 450. 

13. Since the constitution of 1876 (article V, section 8) contains the same lan- 
guage used in the former constitutions in conferring jurisdiction on the district 
courts for the enforcement of liens, except that it restricts instead of enlarging that 
jurisdiction, it cannot be construed to deprive justices of the peace of the power to 
enforce attachment liens on lands for amounts within their jurisdiction, which, 
under former constitutions, they have exercised without question for thirty years. 
It must be construed to limit the exclusive jurisdiction of the district courts to that 
class of liens on land of which they had taken spécial and sole cognizance under 
previous constitutions, with power still existing in justices of the peace to foreclose 
such liens on land as, under previous constitutions, and without reference to the 
act of August 13, 1870, they bad enforced against property of all kinds. Jd. 

14. The district court has no jurisdiction to decree the cancellation of a deed 
for the sale of land on the ground of fraud in the vendor, when the purchase money, 
exclusive of interest, the recovery back of which is sought, amounts to less than 
$500, there being no controversy involving the title, a reconveyance of which to 
the vendor was tendered by the plaintiff. Mixan v. Grove, 573. 

15. The doctrine announced in Stephenson v. T. & P. R’y Co., 42 Tex., 163, to 
the effect that the supreme court, with a view to determine its own jurisdiction, 
would inquire into the facts bearing on a succession and merger of two railroad 
companies, approved, with citation of authorities to be found in the opinion. Acres 
v. Moyne, 624. 


JUSTICE OF THE PEACE. See Evipence, 8 Insguncrion, 7. Jupement, 6. 


Jurtspiction, 11, 13. 


LAND. See Certirrep Cory. Corporation, 6. Description, 1, 2, 3,4. Evr- 


DENCE, 17. Jupement, 3, 9,10. Lanp Certriricate. Patent. PRE-EMP- 
TION. 


LAND CERTIFICATE. See Certrriep Copy, 1, 2. CoLLATERAL PRecnmuana, 1, 


2. tg 1,4, 7. Pre-emprion, 2. 

1. Though a duplicate certificate, in lieu of one lost, might have been obtained 
ender existing laws, yet it was competent for the legislature, under the constitu- 
tion of 1870, to direct the issuance of an original certificate in satisfaction of a pre- 
existing right, which had once been evidenced by a certificate, which had been 
lost. If, however, no certificate had ever issued, though the facts may once have 
authorized it, the legislature woul) have had no power, under the constitution of 
1870, to provide for its issuance. Holmes v. Anderson, 481. 

2. A bounty land certificate on which a patent issued to the original grantee was 
by its terms made alienable by the grantee, and “transferable by indorsement 
with a deed, before any competent authority and witnesses to the same."’ Formal 
assignments to several in succession, duly witnessed, the genuineness of the 
handwriting of each assignor being admitted, were on the back of the certificate, 
which after patent was found in the general land office. In that condition the 
certificate had been approved by the commissioner of land claims in 1859. Plaint- 
iffs, who were heirs of the last apparent assignee of the certificate, knew nothing 
of the ownership of the certificate except from the facts above stated. Held, that 
a certified copy of the certificate with its indorsements from the general land office 
was admissible to establish title in the last assignee, and that th» facts justified 
the presumption of the delivery of the certificate to him. Thompson v. Hines, 
525. 
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LANDLORD AND TENANT. See Princrean anp AGENT, 2. 





1. In the absence of statute the tenant, and not the landlord, is prima facie 
liable to third persons for damages resulting to them on account of injuries caused 
by not having the rented premiscs in proper repair. The landlord will not be re- 
sponsible unless the defects which cuused the injury existed when the prem‘ses 
were leased, and then only to those who are not invited guests of the tenant when 
the injury was inflicted. Invited guests of the tenant must seek their remedy 
against him, and not his landlord, for injury caused by defective repair of the 
leased premises. Marshall v. Heard, 266. 


LAPSE OF TIME. See Pre-empri6y, 2. 
LEASE. See Conrract, 7. 
* LEGISLATIVE DEPARTMENT. See Jurtspicrron, 3. Lanp Certrricats, 1. 





Rartway Company, 10. 


LEVY. See Arracnment. Smertrr's Saxe, 1. 


LIEN. See Attacument, 6. JupemeEnt, 3, 9, 10, 15. JurtsprcTron, 6, 12, 13. 


Morreace, 2. Practice ry Disrricr Court, 16. PiLeaprne, 13, 16. 

1. Under the mechanic's lien law of 1876, a contract was fi ed and recorded, and 
the land against which the lien was claimed was described by giving the name of 
the original grantee and of a creek on which the land was, and tor particular de- 
scr ption of that portion ownegl by the employer, reference was made to a deed 
conveying the land to him, giving the book and page of the county records. The 
location of that portion of the land on which the house was built was described as 
“the north or upper part of the tract.’’ Held, that both the description of the 
entire tract, and of that portion on which the lien was claimed, were sufficient. 
Swope v. Stuntzenberger, 387. 

2. Wuoen there was no specific designation of the lines of the fifty acres on which 
a mechanic’s lien was claimed, it was properly designated by an official survey, 
ordered by the court as a basis for foreclosure of the lien by sale. Id. 

3. A mechanic claimed a lien for labor on a house, performed under a verbal 
contract, and the owner set up that the contract was not in writing and that the 
property was his homestead. Held, that if at the time the contract was made the 
property was not the homestead of the owner, no subsequent act of his in having 
lumber _— ground to build and having the mechanic to construct him a house, 
could impre®$s on the property the homestead character. Id. 


LIMITATION. See Damages, 20. Deep, 2. Evrpence, 2. Jupument, 4, 7. 











Parent, 1, 3, 6. Practice ry Disrricr Court, 27. Pre-emprion, 1. Srare 
Demanp, 1. Trespass To Try Tite, 3. Trusts anp Trusrexs, 1, 2, 3. 
Venpor's Lren, 10. Wr, 1. 

1. The statute of limitations will run as well in favor of one who claims alverse 
possession of land that is claimed to be a homestead for the husband and wife, as 
it wou.d irrespective of the question of homestead. Waetstone v. Cof+y, 48 Tex., 
269, referred to us not containing a contrary doc'rine. Simonton v. Mayhlum, 7. 

2. Possession under a void gant issued after that date will not avail to sup- 
port the pleas of limitation of three an.l five years. Parker v. Bains, 15. 

3. When the statute of limitations begins to run against one who, before its bar 
is complet, dies, leaving m nor heirs, it is only susp+nded for tweive months after 
his death (unless administration is begun before that tim*), and continues to rua 
against his heirs, who are not protected by minority from its operation. Grimes 
v. Watkins, 133. 

4. When the plea of limitation was interposed against‘a claim for the value 
of personal property intrusted to defendant, and converted by him, and there 
was evidence tending to sustain the plea, it was error to refuse a charge to 
Vou. LIX — 46 
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LIMITATION — continued. [ 
the eff-ct that, if defendant used no fraudulent means to conceal the conversion, 
and plaintiff might, by the use of ordinary diligenc», have discovered such eon- 


version, then limitation began to run against plaintiff as soon as she, by the use of : 
ordinary diligence, might have discovered such conversion; and the right to re- { 
cover was limited to two years from the time when such discovery might have % 


been made. Underwood v. Coolgrove, 164. 

5. A suit brought on a promissory note before the bar of limitation was com- 
plete wi!l inure to the benefit of an intervenor interested in the recovery, who inter- 
vened in the action after the expiration of the four years from the time wuen the 
statute began torun. Foote v. O Roork, 215. 

6. That a mortgage was not set up and foreclosure asked until the exp‘ration 
of four years from th? maturity of the note which it was given to secure, will not 
avail under a plea of limitation to prevent foreclosure, if suit was brought on the 
note before the bar as to it was complete. Id. 

7. The statute of limitation of three years’ possession under title or co'or of title 
cannot.be made available by a defendant whose vendor, though connecting him- 
self by regular chain of title with the sovereignty of the soil, hal conveyed all his 
interest in the land to another before executing a deed to the defendant. Brown- 
son v. Scanian, 222. ; 

8. The owner of land is chargeable with notice of its locality and boundaries, and 
the meaning and locality of every settlement made upon it by another without his 
authority. One holding the superior title cannot set up his ignorance of th» claim 
of right under which his land is occupied by an adverse claimant, in p-rson or by 
agent, to defeat limitation. Jd. 

9. Where, under a plea of five years’ limitation, possession is claimed under dif- 
ferent tiiles, and the requisite term of occupancy has elapsed under neither, bat | 
the possession under one title must be tacked to that under another in order to 
make out the five years, a privity must be shown betwen the various titles ander 
which possession is claimed, or its continuity will be broken, and the statute of 
five years will not avail the claimant. Id. 

10. A deed, possession under which, when recorded, will support the plea of 
five years’ limitation, must be an instrament of writing whica, consider +d with 
reference to its terms, without regard to extraneous aids, assumes aud purports to 
operate as a conveyance of the land. The question of power to make the ded is 
not involved. Hence a deed made by one who was really a married woman at the 
time, though nothing on the face of the deed revealed that fact, and in which her 
husband did not join, will support the p'ea of five years’ limitation. Fry vi 
Baker, 404. 

11. Even a link in a chain of title subsequent to patent which is not void, but 
voidable, will constitute a link in the chain of “title *’ within the meaning of the 
statute of limitation of three years; and this even though such voilable dee | had 
its origin in a transaction between the grantor and grantee, which was frau lulent 
as to an estate represented by the grantor; citing Pearson v. Burdett, 26 Tex., ‘ 
172. League v. Rogan, 427. P 

12. An occasional invasion of the county in which land is situate by hostile 
bands of Indians, making forays (courts continuing to be regulary held th~ein), 
is not that “forcible occupation of the county . . . by a public enemy,” 
contemplated by the statute, that would stop the running of the statute of lim- ’ 
itations. Pasch. Dig., art. 4621. Td. 

13. A patent issued on a forged transfer of a certificate in 1847, under which 
almost constant adverse possession was held until 1880, when those claiming the 
former paramount equitable title brought suit forthe land. Held, that th claim 
of plaintiffs was stale, and that the courts should not enforce it; following De- 3 
Cordova v. Smith, and other cases cited. Id. 
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LOCATION OF CERTIFICATE. See Evrpence, 17. 

LOST DEED. See Evrpence, 7. 

MALICIOUS PROSECUTION. See Damages, 12. 
MANDATORY AND DIRECTORY. SeeSaertrr’s Sats, 1, 
MARITAL RELATIONS. See Huspanp anp WIFE. 


MARRIED WOMAN. See AcKNOWLEDGMENT, 10. Husspanp ann Wire. LIim- 
ITATION, 10. 


MASTER AND SERVANT. See Damages, 1. 

1. The doctrine announced, that, when a servant contracts to work for his 
employer, be assumes all the risks ordinarily incid nt to the business; and where 
he has equal knowledge with the master of the danger attending the work, that he 
assumes tne consequences of the risk if he continues in the employment. To this 
rule an exception ex sts in a case where the machinery furnished by the master in 
connection with the work is obviously defective, but the danger is not apparent, in 
which case the magter is liable. G., H. &S. A. R’y Co. v. Lempe, 19. 

2. The cases of Patterson v. The Pittsburg R. R. Co., 76 Pa. St., 389; Mayes v. 
Chicago, Rock Island & Pac. R. R. Co., Alb. Law J., vol. 27, and Strahlendorf »#, 
Rosenthal, 30 Wis., 675, referred to, and distinguished from this; and on the law 
as above stated, the cases of D> Forest v. Jewett, 88 N. Y., 261; Louisville & 
Nashville R. R. Co. v. Orr (Indiana, November 3, 1882), 8 Am. & Eng. R. R. 
Cases, 94; Umbach rv. Lake Shore R. R. Co., id., 98; Smith v. St. Louis, ete., Co., 
69 Mo., 32, and Naylor v. Chicago & Northwestern R. Co. (Wisconsin, December 
50, 1831), cited and approved. Id. 

MEASURE OF DAMAGES. See Carrie, 3. Damaaes, 8, 21. Ramway Com- 
PANY, 14. 

1. The measure of damages for a wrongful conversion of personal property is its 

value at the time of its conversion, with legal interest. Grimes v. Watkins, 133. 
MECHANIC'S LIEN. See Lren, 1, 2,3. Prieaprna, 13, 16. 

1. Construing art. XVI, sec. 50, of the constitution in connection with arts. 3174 
and 2341, R.S., it is clear that in order to fix a mechanic's lien on a homestead 
the contract must be in writing. Huff v. Clark, 347. 

2. The lien of a mechanic or material man once fixed on land, and the structure 
erected ther. on, is not affected by the subsequent destruction of the house, under 
the statute conferring the lien. Stewart v. Broome, 466. 


MERCANTILE USAGE. See GudAranry, 2. 
MERGER. See Rartway Company, 9. 
MINISTERIAL ACT. See Pre-emprtron, d. 


MINORITY. See Necuieence, 1. Preaprne, 10, 11. 

1. A contract with a minor is voidable only by the minor or his legal represent- 
atives. Harris v. Musgrove, 401. 

2. An appropriation by the father of property sold by the son during his minor- 
ity will not relieve the purchaser from his liability to pay therefor according to the 
terms of his contract, unless such appropriation be made by the direction or assent 
of the minor. Jd. 

3. The assertion of ownership by a minor of property (sold during his minority) 
after his minority has ceased, which results in preventing the purchaser from 
obtaining possession, is such a disavowal of his contract as will relieve the pur- 
chaser from his obligation to pay for the same; but the assertion of ownership must 

be distinct and unequivocal. Jd. ’ 
4. See opinion for the act of one who contracted during minority, which was held 
not to amount to a disavowal of his contract. Id. 
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MISTAKE. See Contract, 1. 


MORTGAGE. See Contract, 7. Power CourLep witn AN INTEREST, 4, 5. 

1. In a suit by husband and wife to establish as a mortgage a deed absolute on 
its face, which was executed and delivered by them, conveying the prop ‘rty of the 
wife, the real intent of the husband and wife at the time of executing th» deed, 
which was not completed until its delivery, and the intent with whica the instru- 
ment was received by the party named as vendee, must govern. If it was deliv- 
ered and r ceived with the understanding, on the wife’s part, that it was, though 
absolute on its face, only a security for tue debt of the party miking i’, then it is 
not a mortgage, no matter what contrary intention may have existed between the 
husban, whose debt it was intended to secure, and his creditors, prior to the time 
the instrament was delivered. See charg? of court held error, because misleading 
and in disregard of the above rule. Davis v. Brewster, 93. 

2. A court of equity will sustain a contract creating a lien upon proper'y as a 
mortgage, whenever it appears from the contract that the parties intended it to 
operate as such; and though neither the word “lien” or ‘‘mortgage”’ may ap- 
peur in the contract, yet if from its character it is manifest that it was contem- 
plated by the parties that the specific property should constitute a security for the 
performance of the obligation, equity will g.ve effect to the intention as between 
the parties and purchasers with notice. Dunman v. Colemun et al., 199. 

3. On the death of a partner pending suit brought in the firm name, it is not 
necessary to make the legal representatives of the deceased par.ner a party. 
Id. 

4. In determining whether a deed, absolute on its face, shall be construed as a 
mortgage, equity will look to all the circumstances preceding and attend ng its ex- 
ecution, and sometimes to those which occur afterwards. If there was a debt due 
from the grantor, and a loan made which the deed was intended to secure, the 
deed will be deemed but a mortgage, no matter how the transaction is disguised, 
and this though no written evidence of the debt be made or preserved. Loving v. 
Millilcen, 423. 

5. Se statement and opinion for facts held sufficient to establish a mortgag>, 
though the deed was absolute on its face. Id. 

6. The purchaser at foreclosure sale of mortgaged land is not entitled by virtue 
of bis purchase to crops ungathered and remaining on the land at the time of his 
purchas*, as against a purchaser of said crops from the mortgagor before sale. 
Willis v. Moore, 628. 

7. In Texas a mortgage is but a security for debt, the mortgagor remaining in 
possession, and the title remaining in bim; hence, the foundation for many rights 
of the mortgagee in England, and several American states (which are enumerated 
in the op nion), does not exist in Texas. Id. 

8. A mortgage being simply a lien to secure the payment of a debt, it cannot 
be heli to give a mortgagee, or person purchasing under it, any greater right to 
ungathered crops standiug upon the mortgaged land than one would have who 
purchased under a lien acquired in any other manner prior to the time the crop 
was plaated, or the right to plant it acerued. Ji. 

9. Crops, whether growing or standing in the field ready to be harvested, are, 
when produced by annual cultivation, no part of the realty; they are liable to vol- 
untary transfer as chattels, and may be seized and sold under execution. Jd. 

10. The mortgagor is entitled to sever, in law or fact, the crops which stand on 
the land at any time prior to the divestiture of his title by sale, under the mort- 
gage, and whenever such severance occur title thereto will not pass by the pur- 
chase of title to the land under the mortgage. Jd, 








NECESSARY PARTIES. See Parties. 
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; NEGLIGENCE. See Damacss, 24, 26. Master AnD Servant, 1. Rarmwary 
Company, 2, 7, 8, 12, b 

1. In an action by a child six years old against a railway company for personal 
injuries inflicted in the street of a city by the running of its cars, the negligence 
of the parent in sending the child unattended on an errand which required it to 
cross the railway track cannot be imputed to the child or aff-ct its right to recover 
for injury sustained. It will only be charg-able with such discretion in realizing 
and avoiding danger as achild would exercise. G., H. d& H. R’y Co. v. Moore, 6A. 

2. Government Street R. R. v. Hanlon, 53 Ala., 82; Boland and Wife v. Mis- 
souri R. R. Co., 36 Mo., 491, and Bellefontaine & 1. R. R. Co. v. Snyder, 18 Ohio 
St., 409, approved. Id. 

3. The duty to do no act which will inflict injury on a child rests upon all per- 
sons and corporations as well as upon the parent, and the fact that the negligence? 
of some thir person contributed to an injury wrought on the child can afford no 
excuse for the wrongdoer. « Jd. 

4. Every one about to step upon a railway track must listen and look before at- 
tempting to cross, in order to avoid an approaching train, and not walk carelessly 
into the place of possible danger. A failure to do this is not merely an imperfect 
performance of duty. but an entire failure of performance, which will bar the 
right to recover damages if it contr.buted proximately to an injury infl cted by the 
train. Due care must appear on the part of him who sustains the injury, and this 
vhether it was caused by a train going forward or backward. G., H.@S. A. R’y 
Co. v. Bracken, 71. 

A person attempting to cross a railway track, whether at a road crossing or 
elsewh re, must use due care himself to avoid danger; if he does not do so, and 
his own negligence is the proximate cause of injury infil cted by a passing train, he 
cannot recover, although the railway company may not have given the s'gnals which 
the law requires to indicate the approach of a train. In such case he contributes 
to his own injury, and it is not the result of the omission of the act required by 
wr I. d& G. N. Ry Co. v. Graves, 3:0. 

6. He is, however, justified in expecting that such company, in approaching a 
crossing with its train, w.ll give proper signals to indicate its presence, and if, 
relying on this, he attempts togross the track without knowledge or means of 
knowledge of the train's approach aud is injured by the train by reason of the 
failure to give proper signals of approach required by law, he is entitled to recover, 
Id. 

7. A charge of court instructing the jury that it was the duty gf a railway com- 

pany to reduce the speed of thé engine when crossing any of the streets of a city, 
was error in the absence of legislation regulating that matter. In a given case a 
failure to reduce speed m‘ght, as a matter of fact, be negligence, but this must be 
ascertained and determined by the jury. Jd. 
: 8. One who had been a section hand on a railway, while traveling at night be- 
tween road cross ngs by stepping on the railway ties, was struck by an engine 
from behind and injered. He knew that a train approaching from behind him was 
due, and watched, looking behind from time to time for its approach. He tes- 
tified that the engine had no head-light burning, and that he would bave escaped 
the injury if it had been burning. As to whether the head-light was burning, he 
was corroborated by some witnesses and contradicted by others. Held, 

(1) The evidence did not warrant a gerdict for damages. 

(2) One thus aware of his dang:r, and who by his own act contributes to the in- 
jury, cannot recover, unless the railway company, through its agents in charge of 
the engine, has knowledge of his danger long enough before its infliction to avoid 
it, or the injury was wilful. 

(3) A court cannot declare as matter of law that the omission of any act is neg- 
vaeuen unless its performance is required by law. 
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NEGLIGENCE — continued. 

(4) He who seeks damages for injury inflicted by another cannot recover if he 
has himself contributed to it. 

(5) This case distinguished from H. & T. C. R’y Co. v. Sympkins. H. & T. C, 
R'y Co. v. Richards, 373. 

9. Stepping from a moving railway train, which checks its speed at a station 
instead of stopping, as required by law, is not necessarily negligence in him who 
thus steps from it and is thereby injured. If in stepping from the train he takes 
no more risk than a man of ordinary prudence would take under like cireum- 
stances, he is not thereby precluded from recovering for injuries sustained. If, 
on the contrary, he failed tu exercise ordinary prudence, and stepped from the 
train when a prudent man would not, his recovery of damages for injury would 
be prevented by his contributing by his negligence to his own hurt. G., HW. & 8. 
A. R'y Co. v. Smith, 406. 


NEW TRIAL. See Appeat, 3. Damages, 18. PrLeaprna, 12. Practice 1n Dis- 
trict Court, 1. 


NEWLY-DISCOVERED EVIDENCE. See Damaces, 18. - Practice rn SUPREME 
Court, 13. 


NOTARIAL ACT. See AckKNOWLEDGMENT, 7. 


NOTICE. See Apmrintstrator’s Sate, 1. Evipence, 19. Jupament, 10. Line 
ITATION, 8. Rariway Company, 7. VENDOR's Lien, 2. WU, 4. 


NUNCUPATIVE WILL. See Wirt, 4. 
OFFICER. See Corporation, 3. VENUE, 2. 
OFFICIAL BOND. See Surery, 1, 2, 3. 
OPEN ACCOUNT. See Pieaprna, 4. 
OPPRESSION. See Frauvp, 6. 

ORDER OF SURVEY. 


1. Where the county surveyor had been apwpinted to make a survey, it is irregu- 
lar for the judge in vacation to issue an order of survey also to another surveyor, 
But where both surveyors made surveys and testified, it will not be presumed that 
such irregularity prejudiced the result. Hawkins v. Nye, 97. 

OUTSTANDING “TITLE. See Venpor’s Lien, 9. 
PARENT AND CHILD. See Neeuicence, 1. 
PAROL AGREEMENT. See Srarure or Fravups, 1, 4 


PAROL EVIDENCE. See Apprication oF Payments, 1. Derscriptron, 2. 
EVIDENCE, 17. 

PARTIES. See Jupement, 14. Lirurration, 5. Morreaae, 2,3. Practice in 
Disrrict Court, 15. Trespass ro Try Tire, 6. 

1. While it is not clear that a judgment creditor who has purchased the defend- 
ant’s land under his judgment is a necessary party to a suit brought to establish 
and substitute a deed to another from the judgment debtor, antedating his judg- 

ment, under the acts of April 14, 1874, and July 13, 1876 (General Acts 1876, 
pp. 45-47), he is undoubtedly a proper party, and, if not made a party, would not 
be bound by the judgment substituting the deed. Lanier v. Perryman, 106. 

2. No judgment can be rendered against the trustees of a corporation in their 
individual character, for the debt of the corporation, unless they have made them- 
selves personally liable therefor; following Dyer v. Sullivan, 18 Tex., 773. Snyder 
v. Wiley & Porter, 448. 
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PARTIES AND PRIVIES. See Jupe@ment, 11. 


PARTITION. See ApVANCEMENTS, 1. Homesteap, 7, 12. Srarutes Con- 
STRUED, 4. 


PARTNERSHIP. See Appricatron oF Payments, 2. Mortoaae, 2. Practica 
in District Court, 26. 

1. There must be an actual payment of a firm debt by one partner after disso- 
lution before be can maintain an action for contribution against the other. Long 
vy. Garnett, 229. 

2. While one of two or more partners cannot impose a new obligation on the 
firm after its dissolution, or vary, so as to bind the firm, the character of its exist- 
ing contracts, yet, when one who has dealt with the firm during its continuance as 
such, receiv: s from one of its members, after its dissolution, but ignorant thereof, 
a note in payment of a firm debt, the firm will be bound for its payment. Davis 
v. Willis, 47 Tex., 154, and Tudor ». White, 27 Tex., 584, followed. It is always 
a question of fact for the jury to determine whether the payee had notice or not of 

the dissolution. Id. 








PATENT. See CoLuaTreRAL PrOcEEDING, 1, 2,3. Eviprencr, 9. PRESUMPTION, 
2, 5, 6. 

1. A patent issued by the proper officers of the state upon a valid land certifi- 

cate, though issued to one claiming under a forged transfer of the certificate, con- 

+ veys title within the meaning of the statute of limitations of three years. One 

having a pre-existing right attempted to be conveyed by the forged transfer is 

not concluded by the issuance of the patent, nor is the state; but as toall other 


f persons the patent is conclusive in favor of the patentee. League v. Rogan, 427. 


2. Such patent is not void, but voidable only; and the real owner of the cer- 
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tificale, whose transfer thereof was forg*d, may elect to permit the patent to 
stand, and by suit have judgment rendered vesting legal title in himself by 
reason of his equitable title existing prior to the patent; or he may, by proceed- 
ings begun in time, procure a canceliation of the patent and the issuance of an- 

- other to himself. This case distinguished from Wright v. Daily, 26 Tex., 730; 
Harrs v. Hardeman, 27 Tex., 249; Eliot ». Whitaker, 30 Tex., 420, and other 
cases cited. Id. 

%. Such a patent, so issued upon a forged transfer of a certificate, constitutes 
such title as will support the plea of limitation of three years. Smith v. Power, 
2.5 Tex., 33, discussed and distinguished from this case. Id. 

4. A patent issued on a valid’ certificate by the officers authorized to investigate 
the patentee’s right to it, and by its issuance to extend title, passes to the patentee 
the naked legal title. It does not pass the paramount title if the certificate on 
which it issues belongs to some other person than the patentee; but it does pass, 
as against the government, title valid in itself. Jd. 

5. A ttle effective against some persons, but not against all persons, is not void 














but voidab’e. Jd. 

6. Veramendi v. Hutchins, 48 Tex., 531, and Burleson v. Burleson, 28 Tex., 417, 
reviewed and discussed in regard to limitation. Jd. 

7. While a patent should always contain recitals showing the number, date 
and class of the certificate on which it is based, yet this is not the only evi- 
dence by which the identity of the certificate on which the patent issued may be 
shown. The name of the grantee, quantity of acres patented, and the location, 
as shown by the general land office, of the land covered by the certificate, and 
that conveyed by patent, may be looked to in order to identify the certificate as 
the one on which patent issued. Cox v. Cock, 521, ‘ 


PAYMENTS. See AprLicaTion oF Payments, 12. PrincrpaL AND AGENT, 2. 
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PLEADING. See Asstanor AND AsstGNer, 2. Contract, 2. Damages, 11, 12, 


15. Deep, 3. IMPROVEMENTS IN GOOD Farrn, 2,3. I[Nsonctrron, 2,3. Jupe- 
MENT, 11. Jurispretrion, 8, 9. Practice rn District Courr, ll. Trespass 
To Try Tire, 3. Venus, 4. 

1. If one sued with others as a joint trespasser on land, in trespass to try title, 
fails to restrict his defense to so much of the entire tract as he claims, and dis- 
claims as to the remainder, but on the contrary unites with his co-defendants in 
denying any right of the plaintiff to the land, he thereby renders himself jointly 
liable for the wrongful holding of*his co-d-fendants, if the plaintiff recovers. 
Having done more than was necessary for his defense, he becom:+s a participant in 
the wrongful holding of his co-defenlants, and both become jointly and severally 
liable for the continuing trespass of each. Walker v. Read, 137. 

2. See statement and opinion for pleading held sufficient to charg? several as 
joint trespassers. Id. 

3. An answer in a suit to recover on a promisso’y note set up that the note was 
based on **a gambiing transaction.”’ Held, that in the absence of sp-cifie aver- 
ments stating what the real character of the transaction was. or that plaintiff's 
connection therewiti was such as to make it unlawful between the parties, an ex- 
ception to that portion of the answer was properly sustained. McCamant y. Bat- 
sell, 36%. 

4. Where a suit is based upon the former suretysh'p of plaintiff for the defend- 
ant, and the payment, by plaintiff, of defendant's debt, the cause of action cannot 
be stated as an “ account’’ or ** open account ” within the meaning of article 2266, 
R. S., which the plaintitf may establish by his ex parte affilavit. Any other coh- 
struction of the statuse would mike the ex parte affilavit perform the olfice of 
establishing, not only that plaintiff hal paid the amount of money specified, but 
that there was a contract b-tween defendant and hims:-lf which made him lable 
as surety to pay it, in the face of the fact that the note itself would afford better 
evidence that the suretyship existed. Td. 

$. The statute (R. S., art. 12 5), which provides among other things that an 
answer setting up *‘ that an account which is the foundation of the plaintiff's ae- 
tion, and supported by an affidavit, is not just,’’ must be denied by an answer so 


verified, and that ‘tin such case the answer shall set forth the items and particulars ~ 


which are unjust,’’ regulates the manner of pleading, but does not r-lieve a plaint- 
iff from the necessity of proving his case by comp:-tent evidence. Jd, 

6. Article 2266, R. S., which makes an account supported by aflilavit prima 
facie evidence of its correctness in certain cases, prescribes a rule of evidence ap- 
plicable only to open accounts. Jd. 

7. The word account, as used in that statute, has its popular, rather than a 
technical, signification, and applies to transactions between persons, in which, by 
sale upon the one side, and purchase upon the other, the relation of debtor and 
creditor is created by general course of dealing, and does not apply to one or more 
isolated! transactions resting upon special! contract. /d. 

8. When the liability of the defendant rests upon the fact that the plaintiff was 
his surety and, has paid a debt for him, that liability is the result of contract, 
which fixes its extent, the law fixing the time when it should be paid; thus the 
element of uncertainty is wanting, and it cannot constitute an “account ’’ within 
the m ‘aning of art. 2266, R. 8S. Id. 

9. To give the statute a construction which would require a defendant to swear 
that a transaction between the plaintiff and third persons, of which h* might have 
no personal knowledge, either did or did not occur, in whole or in part, before he 
could be permitted to controvert the ex parte affidavit of his adversary, would be 
to encourage swearing without knowledge, or in some cases to forego a just de- 
fense which might be clearly established under settled rules of evidence. Id. 

10, See statement of this case for facts pleaded by one whose disabilities were- 
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PLEADING — continued. 



























remove, in a proceeding to which he was not really a party, and which were held 
sufficient to authuriz2 a recovery of his property conveyed by his father, under 
power of attorney from him, to satisfy a pre-existing debt of the father. Grares 
v. Hickman, 381. 

11. In such a proceeding, when the petition avers a willingness to. repay all 
sums of money expended for the plaintiff, averring ignorance of the true amount, 
and asks an account between the plaintiff and the purchaser, it is sufficient with- 
out the necessity of making a formal tender of a specific sum. Jd. 

12. In an action brought for the new trial of issues determined by a former 
judgment, which is based on the discovery of new evidence, tie petition should set 
forth the new evidence verbatim. It should be contained in accompanying affi- 
davits of the witnesses who wiil testify, or the absence of the affilavits should be 
sati-factorily accounted for. The petition shou!d also state the fac's constituting 
diligence and to discover the testimony before the former trial. A general state- 
ment of the character of the evidence discovered, and that due diiigence was used 
tu discover it sooner, will not be sutficient. Anderson v. Sutherland, 409. 

13. An itemized account of materials furnished in the erection of a building, 
consisting of brick and sand, and which was filed in the county clerk's office to 
fix a lien under the act of 1876, is sufficiently certain if it gives the number of 
brick and the dates between wh:ch they were delivered, and the number of loads 
of sand with like dates, with the price of the brick per thousand, and of the sand 
per load, without giving specific dates at which each part of the whole was de- 
livered. Stewart v. Broome, 463. 

14. Sach an account, with an acecompinying affidavit of its correctness, as re- 
quired by sta‘ute, with the certificate of the proper officer that it was sworn to, and 
of its filing and reg stration, is admissible in ev.dence; the certificate of the officer 
being prima facie evidence of the facts it recites. Id. 

15. The certificate of the clerk who recorded such an account, with accompany- 
ing affidavit, is prima facie evidence of the date of its filing and registration as 
recited in his certificate. Id. 

16. S-e opinion for a description of property, on which it was sought to fix a 
lien for material used in building, held sufficiently certain. Id. 

17. The filing of a paper in a cans, designated therein as an “‘ amended peti- 
tion,’ wherein one not before a party to the cause seeks to mak» himself a plaint- 
iff in lieu of the original plaintiff, is an irregularity though filed with leave of the 
court, and no judgment can b>? rendered thereon until after service thereof upon 
the defendant as in an original suit. The fact that defendant has not been cited 
to appar and answer the petition of such a party affords no ground for exception 
to the petition, though a plea to the jurisdiction of the person for want of service 
should b: sustained. Armstrong v. Bean, 492. 

18. If, however, after attempting to except to such petition because there was no 
service thereof, the defendant answers in full to the merits, He will be regarded as 
having waived the irregularity of the proceeding. Id. 

19. The rights of a party thus permitted to be made a party plaintiff were 
neither enlarged or restricted by any proceedings had formerly between the origi- 
nal parties to the cause. Jd. 

20. Former decisions to the effect that a statement of facts filed more than ten 
days after the adjournment of the term, when no “ae was entered upon the min- 
utes of the court in term time p-rmitting it, adhered to. Id, 


POLICY OF INSURANCE. See Insurance Company. 

POLITICAL QUESTION. See Taxartron, 13. 

POSSESSION. See Jupement, 10. Limrrarron, 2, 9, 10. 

POWER OF ATTORNEY. See Power Covur.ep with AN INTEREST, 2, 3, 
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POWER COUPLED WITH AN INTEREST. 












1. Itis the duty of a sheriff who has an execution in his hands, to obey all law- 
ful instructions of the owner of the judgment on which it issued in making a levy 
and sale. When one, other than the judgment creditor, or his recognized attor-, 
ney, assumes to direct him, he is not bound to obey, unless such party bas the legal 
or equitable title to the judgment. The owner of the judgment has the right to 
control the execution, even as against his own attorney of record. Daugherty vy. 
Moon, 397. 

2. An agent, whose power of attorney to collect a judgment gives him an inter- 
est, not in the judgment itself, but in its proceeds when collected, has, in legal 
contemplation, no such ‘power coupled with an interest ’’ as will preclude the 
owner from revoking the agency before the judgment is collected, If he so re- 
vokes it the agency is gone, and the agent can have no cause of action against a 
sheriff who afterwards refuses to obey his order to sell under execution issued on 
the judgment. Jd. 

3. A power coupled with an interest, as applicable to a power of attorney. ex- 
ists when the interest of the attorney is established in the subject on which the 
power is to be exercised; it does.not exist when the “interest ’’ is only in that which 
is to be produced by exercising the power. Id. 

4. The power of sale given in a mortgage by husband and wife, which authorizes 
the mortgagee to sell the land at pubic or private sale, if the money to secure 
which it was given should not be paid at maturity, is a power coupled with an in- 
terest, and is not revoked by the death of the husband; though our courts have 
held sales under such circumstances inconsistent with the policy of the probate 
laws of 1843. Armstrong v. Moore, 646. 

5. A clause in such a mortgage that the land mortgaged was not homestead 
would not be binding on the wife, unless connected with representations made by 
her, which were intended to deceive and which did deceive the mortgagee to his 
prejudce. Jd. 

6. In this case, where land was sold by a mortgagee under a power to sell at 
public or private sale to satisfy the debt, pending administration on the esta‘e of 
the deceased mortgagor, whose wife survived, and the estate of the mortgagor 
was insolvent, the sale did not divest the homestead rights of the surviving wife 
and children. * Jd. 


PRACTICE IN DISTRICT COURT. See AckNowLepement, 2, 6. ATTACHMENT, 





1. Bittor Exceptions, 2,3. Carrius. 4. Contract. 3. Damages, 15, 1%, 24. 25. 


Description, 1, 3,4. Ganrnisument, 1, 2, 6. 7,8. 9. Insuncrion, 7. Jupe- 
MENT, 11,12. Jurtsprerron, 7, 8, 9, 10. Lrmrratron, 5, 6. Mortaace, 3, 
Partnersiip,2. Pracrice In SuPREME Court, 9, 10. Taxation, 4. VENUBE, 
4, Wit, 2. 

1. The rules of the supreme court are founded on the assumption that the dis- 
trict judge before whom a case was tried has acted in the exercise of a more 
liberal discretion than the supreme court can indulge. He observes the manner of 
the witnesses in testifying to aid him in judging of their credibility. ‘The district 
court should grant a new trial when satisfi‘d that injustice has been done; other 
wise in many cases, where from an inspection of the record by the supreme court 
there appears evidence to sustain the verdict, and no reversal can be hid, injustice 
may be done by local preju lice and other causes, which the district court should 
have prevented. The G.gH.d) 8S. A. R’y Co. v. Bracken et al., 71. 

2. See opinion for a case in which there was no evidence to sustain the judg- 
ment. Id. 

3. The statute (R. S.. 1339-1535) does not contemplate that in a case where many 
issues are involved, one single issae may b2 submitted; but on the contrary, wheo 
a special verdict is taken, it should be on all the issues neces-ary to a proper judg: 
ment on the whole case. H., 2. d& W. T. Ry Co. y. Snelling, 116. 
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PRACTICE IN DISTRICT COURT — continued. 


4, An assignment of errors as follows: ‘‘the court erred in not granting a new 
trial; the evidence did not warrant a finding in excess of $7,500,"’ is too general 
to entitle the appellant to an examination in the supreme court of complicated and 
contested accounts. Id. 

5. The appointment of an auditor is so entirely within the discretion of the dis- 
trict court, that a refusal to make such an appointment would only be revised on 
appeal, if at all, when a gross abuse of discretion is shown. Id. 

6. Where, more than two years after an item’zed account was set up by defend- 
ant and sworn to, the plaintiff filed his affidavit denying its correctness, and this 
upon the eve of announcing ready for trial, a continuance of the cause on defend- 
ant’s application, to procure testimony rendered necessary by the plaintiff's affi- 
davit, should have been granted. Grimes v. Watkins, 113. 

’ 7. A court is not-bound to strike out object.onable portions of a charge asked by 
counsel, and give what may remain, though it be correct. It may modify the 
charge or reject it altogether, and its rejection cannot be assigned aserror. Brown- 
son v. Scanlan, 222. 

8. In a suit on a promissory note, the note itself must b> produced in evidence, 
or its absence accounted for; but if secondary,evidence of its contents be admitted 
without objection, the failure to produce the note cannot be urged for the first time 
onappeal. Robinson v. Brinson, 20 Tex., 433, cited and construed. Long et al. 
v. Garnett, 229. 

9. A witness my, on cross-examination, detail all his knowledge cf the matters 
in ixsue in response to a general request to do so, if, in thus doing, no improper 
evidence is elici'ed. The rule which confines the cross-examination to questions 
propounded and answered on the examination in chief does not exist in Texas. 
Rhine v. Blake d- Jenkins, 240. 

10. The district court in all cases within the scope of its jurisdiction has author- 
ity to grant any measure of relief, whether in law or equity, that could at com- 
mon law be granted either by a court of law or equity. Shulte v. Hoffman, 18 
Tex., 678; Teas v. Robinson, 11 Tex., 776, and Tuck+r v. Anderson, 25 Tex. Sup., 
428, cited and approved. Voigtlander v. Broetz, 285. 

11. Suggested as the better practice for a party, in the concluding prayer of his 
petition, to ask specially for the particular relief de-ired, though a failure to do so 
will not affect the power of the court to afford the relief to which the case as made 
entitles him. Id. 

12. The authority of the district court to grant relief in favor of a purchaser at 
foreclosnre sale made under its jutgment, when the def-ndant in possession refuses 
to surrender the premises, discussed, an | the conclusion announced that the district 
court rendering such judgment has authority to direct the issuance of a writ of as- 
sistance to p!ace the plaintiff in possession without requiring him to institute pro- 
«ceedings for that purpose. Id. 

13. The rule of practice again announced, that when it becomes necessary that 
a statement of facts shall be made out, signed anil filed after the adjournment of 
the term, an order to that effect must b> applied for by a written motion entered 
of record. Leon & Hi. Blum v. Neilson, 378. 

14. If such motion is made, and the order granted, and from any cause it is not 
found in the minutes of the court, no entry of it at a subsequent term will be al- 
jowed, unless the fact of its having been granted siall be established by memo- 
randa upon the judge's docket, or found among the files of the cause. Id. 

15. Judgment may be rendered against one who is but a formal party to a suit, 
if the.evidence discloses that he has incidentally reevived specific value in a trans- 
action connected with the subject of litigation, for which, under the evidence and 
pleadings, he should account. Harris v. Musgrove, 401. 

16. When suit is brought in the district court to foreclose a lien alleged to.exist 
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PRACTICE IN DISTRICT COURT —continued. 


on land for an amount which of i‘s*If would not be sufficient to give that court 
jurisdiction, and on the trial it is ascertained that no lien exists, the proper practice 
is to dismiss the cause for want of jurisdiction. Snyder v. Wiley d Porter, 448, 

17. An application for continuance to procure testimony to support a title which, 
under the pleading, cannot be considered, should be overruled, and the court may 
properly look to the state of the pleading in passing on it. Burrow v. Brown, 457, 

18. When a party to an action of trespass to try title desires information as to 
the character of his adversary’s title, he s:ould demand before trial an abstract 
ther-ot. If he fails to avail himself of this right, and goes into tral without re- 
quiring such abstract to be furnished him, he cannot afterwards complain of sur- 
pris? on account of the evidences of title produced on the tria!, when there has 
been no aét or declaration of the opposing purty calculated to m'slead him. Id, 

19. Much is left to the discretion of the judge trying a cause, in granting or re- 
fusing a continuance after the trial has begun; his action will not be cause for 
reversing a judgment, unless there has been a clear abuse of such discretion. Id, 

20. When the issues involved in a cause are such as to require explanation toa 
jury, the proper practice is for the court to do this in a general charge, and not 
submit the case to the jury entirely on charges asked by the parties and given, 
Redus v. Burnett, 576. 

21. Instructions asked by counsel should always be signed by them; for though 
it may be ascertained by whom they were asked by reference to bills of exception, 
the julge may, it seems, properly refuse to sign a bill of exceptions based on 
a refusal to give or on the giving of a charge asked, and which is so marked by 
him. Id. 

22. See statement of case for a decree of chancery court of Miss'ssippi, made 
the basis of an action in Texas, which was held to be final in its character. Id. 

23. When suit is brought on a judgment of a sister state, the defendant may 
show that he was never served with process in the foimer suit, and never appeared 
either in person or by attorney; foilowing Norwood v. Cobb, 15 ‘Tex., 500, and 
Chunn v. Gray, 51 Tex., 114. Jd. 

24. See statement of case for facts in evidence which were held not sufficient to 
support a verdict. If the verdict fioding that appellant had author.zed counsel to 
appear for bim was not wholly unsupported by the testimony, it was contrary 
to the weight of evidence, and. for the want of sutticient proof to sustain the ver- 
dict, a new trial should have been granted. Ji. 

25. E.idence of the good or bad character of one who is neither a party or a 
witness in a cause, and whose reputation is not made an issue therein, should be 
excluded as irrelevant; and in this case its improper admission may have created 
a false issue which controlled the verdict of the jury. Id. 

26. When, in an action by a partnership, the name of one of the members is 
omitted from the petition as a party plaintiff, he may be made a party plaintiff by 
amendment, without the necessity of further service on the defendant; the cause 
of action remaining the same. Robersonv. McIlhenny, Hutchins & Co., 615. 

27. Limitation would hot, in such case, ran against the cause of action up to 
the date of such amendment. Id. 

28. See statement of case for answers to interrogatories, which were not liable 
to the objection that they were not responsive. Id. 


PRACTICE IN SUPREME COURT. See Asstenment or Errors, 1, 2, 3, 4, 5. 


But or Excerrrons, 1. Fraup, 3. Hanpwritine, 1. Practice 1x Dis- 
prict Court, 7. STATEMENT OF Facts. 

1. When, from the testimony of appel.ee, who was plaintiff, it was manifest 
that he could not recover, the judgment was reversed, and judgment rendered by 
the suprem2 court against him. G., H. & S. A. R'y Co. v. Drew, 10. 
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PRACTICE IN SUPREME COURT —continaed. 


2. When the transcript in a case appealed to the supreme court comes up with- 
out containing the pieadings of either party, and this by agreement of counsel 
and without the appioval of the district judge of such omission (the case not 
being an agreed case under article 1414), the supreme court cannot know that 
there is any subject matter of litigation, and the appeal will be dismissed. Hubby 
v. Harris, 14. 

3. A judgment of the district court will not be reversed because of errors in the 
charge, it from the whole record it appears that the jury was not misled by it, 
and the final result was in no way affected by such charge; followmg Armstrong 
v, Lipscomb, 11 Tex., 654; Hollingsworth ». Holshousen, 17 Tex., 47, and other 
cases. Houston County v. Dwyer, 113. 

4. The fact that a judgment did not afford all the relief to which a party may 
have been entitled will constitute no ground for reversal, where no obj -ctyon is 
made to the form of the judgment pr or to the filing of assignments of error. 
G., C. & S. F. Ry Co. vy. Donahoo, 128. 

5. A question raised by an assigament of error, involving the ruling of the 
court in excluding evidence, cannot be considered when the bill of exceptions fails 
to show the objection to the evidence. Underwood v. Coolgrove, 164. 

6. An as-ignment of error that “the finding of the jury is contrary to the law 
as given them in the instructions of the court,’’ without discriminating as to what 
pariicular branch of tue charge was d sregarded by the jury, will not be consid- 
ered. H. & T. C. R’y Co. v. Marcelles, 334. 

7. In the absence of a statem nt of facts or bill of exceptions, the supreme 
court will not consider the action of the court below in receiving or rejecting evi- 
dence, nor will it pass on the correctness of charges given or refused; following 
Tucker v. Willis, 24 Tex., 247, and other cases cited. The exc-ption to this rule 
established in McGaughey v. Bendy, 27 Tex., 535, recognized. JT. & P. Ry Co. 
v. McAllister, 349. 

8. The rule announced in McGuire v. Newbill, 58 Tex., 314, that the supreme 
court will not consider a statement of facts filed after the adjournment of the 
term, if an order has not been made and entered of record during the term allow- 
ing such statement to be made up, signed and filed within ten days after adjourn- 
aent, adhered to. Jd. 

9. Objections to the order of argument in the court below will not be regarded 
when urged for the first time on app-al. Harris v. Musgrove, 401. 

10. The discretion exercised in p»rmitting special exceptions to be filed toa 
petition, after allowing the defendant to withdraw his announcement of ready for 
trial, would not afford cause for reversal if the exceptions were well tuken. Obert 
v. Landa, 475. 

11. A paper incorporated in the transcript, and intended as a statement of facts, 
was filed on the day when the trial occurred, two days before a motion for new 
trial was made, and ten days before its approval by the judge. It did not pur- 
port to contain a statement of all the facts in evidence on tive trial. It was ap- 
proved by the district jaige, but contained no recitation of a disagreement of 
counsel, The clerk's certificate was also attached, that ‘ the testimony was signed 
and sworn to by the respective witnesses,’’ as therein stated. J/eld, it was not 
such a statement of facts as could be considered on appeal. Barnhart v. Clark, 552. 

12. In order to author.ze the reversal of a jadgment for error committed in the 
court below, the ervor must be one prejudicial to the party complaining. Rulings 
upon the pleadings, when of a character that could not have affected the result, 
will be regarded as immaterial. Day v. Stone, 612. 

13. A rehearing will not be granted in the supreme court on the ground of 
newly discovered evidence; to grant it for such a cause, would be to exercise an 
original jurisdiction not contemplated by the constitution. J. @ G. N. R’y Co. v. 
Anderson County, 654. 
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PRE-EMPTION. 






See Lanp CERTIFICATE, 2. 

1. Neither the three nor five years’ statute of limitations can avail a pre-emption 
claimant whose pre-emption claim is of land already held by a private individual 
under patent, or location and survey, which would entitle him to a patent; follow- 
ing Sutton v. Carabajal, 26 Tex., 590, and Buford v. Bostwick, 58 Tex., 63. Clark 
v. Smith, 275. bs 

2. An unconditional headright certificate for six hundred and forty acres of land 
was fiied in the office of a d.strict surveyor May 12, 1858; located July 5, 1858; the 
field notes of its survey recorded in the proper surveyor's office July 5, 1858; filed 
in the general land office August 12, 1858, and patent issued thereon June 18, 1874, 
There was no evidence that the conditional certificate was in the general land office, 
but the unconditional certificate showed by its recitals that it was issued by the 
board of land commissioners upon sufficient proof. There was no action of the 
commissioner of claims approving or disapproving the unconditional certificate; 
Held, 

(1) Though the conditional certificate was not in the general land office when 
patent issued, yet, after so great a lapse of time, it will be conclusively presumed 
that the ‘sufficient proof’’ referred to in the body of the unconditional certificate 
Was made; that it was such as was required by art. 4310, Pasch. Dig., and that it 
dispensed, under the circumstances, with further proof that the unconditional cer- 
tificate was actually in the general land office; following Hanrick v. Jackson, 55 
Tex., 32; Gullett ». O'Connor, 54 Tex., 416; Todd v. Fisher & M.ller, 26 Tex., 240; 
and other cases. 

(2) Even if this was not sufficient to establish the legality of the certificate, it 
was rendered g od by section | of the act of December 15, 1859, providing for the 
issnance of patents. 

(3) This case distinguished from Durrett v. Crosby, 28 Tex., 688. Id. 

3. Land held by virtue of the location and survey of such a certificate was set- 
tled on and improved by one who attempted to establish thereon his pre-emption. 
‘n a suit against him by one having title under the certificate, held, 

(1) That to defeat plaintiff's claim for rent it was not only necessary to show 
that defendant had paid all taxes due, but it must also be shown affirmatively by 
proof that the plaintiff had failed to pay the taxes; citing Pope v. Davenport, 52 
Tex., 221, and Miller ». Brownson, 50 Tex., 597. Td. 

4. A defendant sued for land to which the plaintiff had acquired title before the 
defendant attempted to secure the same as a pre-emptor, cannot give in evidence 
declarations of the surveyor and commissioner of the general land office in regard 
to his pre-emption c'aim. Thompson v. Comstock, 318. 

5. Suit may be maintained against a surveyor, to compel a survey, by one claim- 
ing pre-emption rights against a patentee who also claimed as a pre-emptor, but 
wiiose patent was ;rocured by false affidavits as to his setilement and occupancy. 
The issuance of the patent was a minisierial act, and, if done without authority of 
law. the patent is invalid as against one claiming a pre-existing equity. Calvert v. 
Ramsey, 499. 

6. One seeking to establish a pre-emption went with his family on public land 
in 1871, and, after beginning an improvement, sold his claim to another, agreeing 
to make a transfer to whoever he would name, after which he moved out of the 
state, and three years af erwards conveyed to the defendant, who was the widow 
of his vendee, and whose husband went upon the land in 1871, and was killed May 
12, 1872. The first purchaser never occupied the land, but owned and occupied at 
the time of the purchase another homestead. The widow occupied the land until 
1874, when, returning home after a visit, she found plaintiff in possession. ‘The 
defendant received a patent, as the assignee of the first occupant, August 23, 1875. 
In a suit by one claiming under a pre-emption settlement August 15, 1874, held, 
(1) The removal of the first settler from the state operated an abandonment of 
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PRE-EMPTION — continued. 
his right to claim as a pre-emptor, and the first purchaser already having a home- 
stead, the land became a part of the unappropriated public domain. 

(2) The patent issued to the vendee of the first purchaser, in 1875, conferred no 
right to the land as against one claiming adversely as a pre-emptor, who settled 
as such on the land in 1874. Daughty v. Hall, 518. 


PRE-EXISTING EQUITY. See Patent, 1. Pre-kmprron, 5. 


PRESUMPTION. See ApminisrraTor’s Saxe, 1. ATTACHMENT, 14. Com™Mu- 
nity Property, 1. Exrcutron, 3. Guaranty, 2. PRre-EmMprTion, 2. Rat.- 
way Company, 5, 6. 


PRINCIPAL AND AGENT. See Fraup, 4. Insurance Company, 1, 2,3. Power 
COUPLED WITH AN INTEREST. 

1. The husband may, in the wife’s name, delegate to another authority to col- 
lect rents accruing from the wife's separate properiy, on a lease already made by 
the husband. Rhine v. Blake & Jenkins, 240. 

2. A tenant, desiring a discount on rent not yet due, by advancing the same, 
was told by his landlord that, if he concluded to mak» the discount and receive 
the advance payment, he would notify him through a third party, to whom, in 
that event, he should make payment. ‘The third party afterwards told the tenant 
that the landlord would make the discount, and the rent was ther-upon paid to 
such third party in cash and merchandise. Held, that the landlord was bound by 
the payment in cash, but not as to the amount paid in merchandise. Id. 


PRINCIPAL AND SURETY. See Arracument, 3. JupGmeEnt, 8. Surety. 
VENUE, I. 


PRIVITY. See Limrratron, 9. 
PRIVY EXAMINATION. See AcKNOWLEDGMENT, 5 


PROBATE MATTERS. See Evipence, 11. JupeGment, 1,2. Jurtsprcrron, I, 2. 
Trespass TO Try TitLe, 6. Witt, 4. 


PROMISSORY NOTE. See Liurration, 5, 6. Partnersnuip, 2. Preaprine, 3. 
Practice 1x District Court, 8. 

1. Asuit was brought on the following instrument, and to enfores a vendor's 
lien on land tor the payment of money, which it was claimed that the instrument 
was evidence of a promise to pay, viz.: 

**$400. On or before the first day of January next, 1877, I promise to pay to J. 
C. Grady or order, for value received, with twelve per cent. interest per annum 
from date till paid. This note is given for part of the purchase money on a tract 
of land purchased by me of J. C. Grady and wife. October, 11th day, 1876. 

(Signed) “Writ Hupert.” 

Held, (1) The instrument, though not drawn as promissory notes usually are, 
evidences a clear and explicit promise to pay J. C. Grady or order $400, at a 
named date. 

(2) This instrument distinguished from those in which the marginal statement 
in figures is not inserted in a blank left therefor in the body of the note. Hubert 
v. Grady, 502. 


PUBLIC ENEMY. See Liurrarion, 12. 
PURCHASE MONEY. See Venpor's Lien, 3, 6, 7, 9. 


PURCHASER. See Apmrnistrator’s Sate, 1. Cram aGatnst Estatr, 1; 2, 3. 

Community Property, 2. Evipencr, 8. Exrcution, 1. HusBanp AND 
Wire, 1. Jupement, 1, 2, 7, 9,10. Mrnoriry, 1, 2, 3, 4° Morteages, 2, 6, 
10. Srarures ConstRuED, h VeENpoR’s Lien, II. : 
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PURCHASER IN GOOD FAITH. — See InNocent PurcHaseEr. 
PURCHASER PENDENTE LITE. See Apprat, 3. JupGMeEnt, 2. 
QUITCLA¢M DEED. See Venpor anp Venpex, 1. 


RAILWAY COMPANY. See Damages, 1, 2, 3, 4, 5, 6, 7,8 10. MasTer anp 
Servant, 1, 2. NeoariGence, 1, 2, 3, 4, 5, 6,7. Rienwr or Way, 1, 2. Tax- 
ATION, 5, 6, 7, 8, 9, 10, 11, 12. 

1. An agreement by a railway company to forward cars upon which fruit was 
loaded on its |.ne of road, and on lines connecting with it, and to del ver the cars 
thus loaded and forwarded to the agent of the shipper at Chicago, is in effect a 
contract that the freight shall go through upon those cars over the entire route 
without change. G., H. & IT. R’y Co. v. Allison, 193. 

2. When a carrier undertakes to carry goods not only over his own route but 
over connecting lines, he cannot contract that his responsibility shall cease at the 
end of bis own line. He will still be held responsible, not only for the negligence 
of himself and bis own servants, but of the connecting lines, they being considered 
his agents for carrying out the particular contract. Jd. 

3. If a common carrier deviates from his route, or forwards goods by different 
conveyances from those contemplated by bis agreement, he becomes an insurer of 
the goods, and cannot avail himself of any exemption in his behalf in the con- 
tract. Id. 

4. A railway company in receiving freight stipulated against respons bility for 
damage beyond its own line, but agreed to forward the goo.ls through to Chicago 
in the cars in which they were louded. Held that, by changing the cars after 
they left the road of the company, it assumed the risk of the safe transportation 
of the goods, notwithstanding the stipulation against liability for damage beyond 
its own line. Jd. 

5. The law will not presume because a brakeman, employed as such on the top 
of a box ear, might, by inspection, have discovered that the cross-ties on the road- 
bed were rotten and dangerous, that by continuing such employment which carried 
him over the road he thereby assumed the risk incident to his work. H. & T. C. 
R’y Co. v. McNamara, 255. 

6. Such a presumption will only be indulged against an employee in reference to 
machinery or appl ances which his particular line of duty would require him to 
inspect or deal with. Id. 

7. An employee can recover for damage caused by defective machinery when 
the employer ought to have known of the defect, and the employee did not know 
it, or have equal means of knowing. Id. 

8. A brakeman on the top of a box car on a railway train, which was turned 
over on account of rotten ties on the road-bed, Had his thigh broken and back 
and kidneys injured, causing him to urinate with difficulty, and was confined 
to bed with painful suffering for nine months. The broken limb when cured was 
two inches shorter than before the injury was infl-cted, and he was permanently 
incapacitated for labor. Before the injury his wages were $50 per month. Held, 

(1) The employee, having no actual knowledge of the worthless and dangerous 
road-bed, was not charged with notice of it by reason of his employment, which 
did not req tire or permit an inspection of it. 

(2) The company’s failure to furnish a safe road-bed on which the brakeman 
was required to discharge his duties, rendered it liable in damages. 

(3) A verdict against the company for $5,500 damages was no cause for new 
trial. Jd. 

9. The purchasers of a sold-out railway corporation succeed to all its rights, 
powers and privileges, and may continue business in its name. No change of 
name is required; there need be no notice given of the purchase and merger; nor 
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RAILWAY COMPANY —continued. 


in its future dealing with strangers i is it compelled to show by what special action 
or authority it claims succession. Acres v. Moyne, 623. 

10. If, by special act of the legislature, the name of the corporation is changed, 
one suing in trespass to try title for land conveyed to him by the new company 
under its new name, and which was patented to the old sold-out company in its 
old name, may introduce such special act in evidence, to show the identity of the 
corporations. The preamble of such an act, like that of any other act, general or 
special, is only competent to show that the legislature, in passing the act, took 
into consideration the matters recited in the preamble. Td. 

11. In an action by the owner of cotton against a raitway company for damages 
on account of its loss by the alleged negligence of defendant, the fact that the 
plaintiff had received the value of the cotton paid by insurance companies under 
policies held by the owner, would constitute no defense. In such case no legal 
privity exists between the company and the insurer, which would give the former 
a right to avail itself of a payment made by the latter; following Webber vo. 
Morris & Essex R. R. Co., 35 N. J., 413; Clark ». Wilson, 103 Mass., 221, and 
other cases. 7. & P. Ry v. Levi & Bro., 674. 

12. The action being to recover damages for cotton destroyed by fire from a rail 
way engine, the cotton being on plaintiff's cotton yard near the railway, a charge 
of the court to the effect that ‘‘ plaintiffs had a right to place their cotton upon 
their cotton yard, and in so doing they would not, on that account alone, be guilty 
of negligence, although the cotton yard was in close proximity to defendant's road- 
bed,” was error. Id. 

13. What constitutes negligence may sometimes be a matter of law; but whether 
it exists in a given case is a question of fact, for the determination of a jury, in all 
cases where there is a conflict of evidence or the facts are disputed. Id. 

14. While the ordinary measure of damages for i injury to property i is the differ- 
ence between its value before and after the injury, yet in a case of i injury to cotton 
by fire from a railway engine, when it was shown that the cotton in its damaged 
condition could have found no purchaser at the place where the injury was re- 
ceived, and that it could not be shipped to another place without repacking, such 
expenses as were incurred in repacking and preparing it for market may be looked 
to in estimating damages. Id. 

15. See statement of case as to the character of appliances of a railway com- 
pany required to prevent*injury, and set forth in a charge which was more exact- 
ing than the law requires. Id. 


RECITALS. See Jupcment, 5. Pre-EMprTion, 2. | 
RECONVENTION. See Damages, 12. 
REGISTRATION. See Acknow.Eepement, 1, 2,3. Szrarats Prorerry, 2. 


1. Under the present registration law, a stricter rule cf construction will be 
observed than that applicable to the law of 1846. Sowers v. Peterson, 216. 


REPEAL. See Statures Constrvugp, 2, 3. 

“RES ADJUDICATA. See Jupement, 11. é 
RESULTING TRUST. See Srarurse or Fravups, 5. 
RETURN OF SERVICE. See Gannisumenr, 4. 


REVOCATION. See Power Coup.ep with aN INTBREST, 4, 


RIGHT OF WAY. See Damaags, 5, 6, 7, 8. 


1. A right of way cannot be obtained by a railway company across land not be- 
longing to it, until it has been paid for, or its payment secured eer of 
money. G., C. & S. F. R’y Co. v. Donahoo, 128. 

Vou. LIX—47 
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RIGHT OF WAY —continued. 

2. The payment. of a judgment establishing a right of way in a railway com- 
pany bars the right of the former owner of the land to an action based on the 
proper use by the company of the right of way, and operates as a dedication of 
the right of way, with all its incidents, to the uses to which the company have 
applied it. Id, 


RULES OF COURT. See Asstenment or Errors, 4, 5. Bri or Exceptions, 1, 

1. The rule announced, that the same caption prescribed in district court rule 

87 (47 Tex., 632), for a transcript of a record on appeal or error, will be required 

in all cases where an affirmance is sought without reference to the merits. All the 

requirements of rules 86 and 94, prescribing the manner in which a transcript 

shall be written, fastened, sealed and indorsed, must be strictly observed in refer- 
ence to certificates for affirmance. Locker v. Miller, 499. 


‘SALE. See Arracament, 14. Carrie. Execution, 1. Morreaae, 6. 

1, Though, as a general rule, a contract for the sale of chattels remains execu- 
tory so long as anything remains to be done to the thing sold to distinguish it from 
other things of like character, yet when the act to be performed is to be done by 
the purchaser, to whom possession is delivered before its performance, the contract 
is executed, and the sale complete on delivery. Wells v. Littlefield, 556. 

2. Though, under the statute, the possession of cattle purchased and delivered 
without a bill of sale thereof is prima facie illegal, still the title to the property 
passes on purchase and delivery without a bill of sale, when the purchase is bona 
Jide, upon sufficient corsideration, and no evasion of the law is intended. Jd. 

3. One who purchases cattle which art at the time not in the possession of the 
vendor, but of another who, though having no bill of sale thereof, has purchased 
and received possession in good faith, cannot be an innocent purchaser, but is 
affected with notice of everything in regard to the claim of the first purchaser, 
which a reasonable inquiry would have enabled him to ob‘ain. Jd. 

4. A debtor who places chattels in the possession of his creditor, with an agree- 
ment that the creditor shall have an interest in them commensurate with the 
amount of his debt, and that the creditor should set aside a sufficient amount to 
satisfy his debt and return the residue to the debtor, invests the creditor with a 
power over the property which cannot be revoked, and a subsequent sale of the 
entire property to another, while it remains in the hands of the creditor, passes no 

_ title as against the creditor's right to payment. Id. 


SCHEDULE. See SEPARATE PRopPERTY, 2, 3. 
SECOND ACTION. See Trespass -to Try Tiruez, 5. 


SEPARATE ACKNOWLEDGMENT. See AckNOowLEDGMENT, 5. 


‘SEPARATE PROPERTY. 

1. The case of T. & P. R’'y Co. v. Durrett et al., 57 Tex., 48, which holds that 
the busband has no power to convey a perpetual easement on land the separate 
property of the wife, cited and followed. G.,C. &S. F. R’y Co. v. Donahoo, 128, 

2. The failure of the wife to file and have recorded a schedule of her separate 
property prior to the levy.of an execution thereon issued on a judgment against 
the husband, will not render it liable, though the judgment creditor may have 
had no notice of her rights prior tothe levy. Le Gierse & Co. v. Moore, 470. 

3. Though the statute provides that a married woman shall file and have re- 
corded a schedule of her separate property acquired after marriage, it does not 
provide that such property shall be liable to seizure and sale for the husband's 
debts, if she should fail todo so. R,S., 4344-4349. Id. 


‘SEQUESTRATION. Sce Conrract, 7. 
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SERVICE OF PROCESS. See Citation, 1. Ganrnisument, 2, 3, 4, 6. Jupa- 
MENT, 6. Practice 1x District Court, 26. 

1. To authorize a judgment by default against a corporation, service of process 
requiring the corporation to appear and answer must be made either on the presi- 
dent, treasurer, principal officer or agent of the corporation, or on the agent or 
person representing guch corporation in the county within which the cause of ac- 
tion arose. Service upon a trustee of the corporation will not be sufficient, unless. 
in addition to being such trustee, he sustains to*the corporation some one of the 
relations above enumerated. Waco Lodge v. Wheeler, 554. 


SHERIFF. See ArracnMent, 4. Power CoupLeD wita aN INTEREST. SURETY, 
1, 2, 3. 
1. Under the fees of office act of November, 1866 (Pasch. Dig., 6839), a sheriff 
was not allowed mileage for serving notices on road overseers and summoning 
jurors, at the rate of ten cents per mile. Templeton v. Ryburn, 209. 


SHERIFF’S RETURN. See Arracument, 4. 


~ SHERIFF’S SALE. See Statutes Constrvep, 1. 

1. The provisions of the statute requiring a sheriff to demand a levy of the 
judgment debtor against whom a moneyed judgment has been rendered, are di- 
rectory, and a failure to comply with its requirements, in the absence of any fraud- 
ulent combination between the sheriff and the judgment creditor, would not 
necessarily render a sale void. Odle v. Frost et al., 684. 


SPECIFIC PERFORMANCE. See Description, 1, 3, 4. Strate Demanp, I. 


STALE DEMAND. See Limitation, 13. 

1. When a right of action accrued to enforce specific performance of a contract 
for the sale of land in 1861, and suit was not brought until 1880, and no excuse 
given for not sooner bringing it, it was held that the demand was stale, and that 
no performance could be decreed. In the absence of a statute, the longest period 
of imitations prescribed as a bar to real actions it would seem should bar an action 
for specific performance. Taylor v. Campbell, 315, 


STATED ACCOUNT. See Conrract, 1. 


STATEMENT OF FACTS. See PLeaprnea, 20. Practice 1x District Court, 13, 
14. Practice ry Supreme Court, 7. 

1. A statement of facts will not be examined on appeal when it is filed after the 
expiration of the period allowed for its filing by an order entered during the term. 
As a result of such a filing, the supreme court could not, in this case, determine on 
the correctness of the rulings of the district judge on points raised in bills of ex- 
ceptions, in refusing instructions asked, or in the main charge of the court. Mec- 
Guire v. Newbill, 58 Tex.,.314; Ross v. McGowan, 58 Tex., 605; Tarlton v. Daily, 
5d Tex., 92; Bast ». Alford, 22 Tex., 399; Pfeuffer v. Maltby, 54 Tex., 454; Smith 
v. Tucker, 25 Tex., 594, and Frost v. Frost, 45 Tex., 325, cited and followed. 
Lanier v. Perryman, 105. 

2. The decision in McGuire v. Newbill, 58 Tex., again referred to and followed, 
which announces that no statement of facts filed in vacation will be regarded, un- 
less it was filed within ten days after the adjournment of the term, and was: au- 
thorized by an order of the district court entered of record during the preceding 
term. Neither the approval of the judge in vacation, or the filing of written con- 
sent of counsel, made by them during term time, will answer, if the order be not 
made during the term. Trewitt v. Blundell, 253. 

3. When, on appeal, the transcript contains an agreement signed by counsel 
for the parties, of facts which they consented might be offered in evidence, but 
which does not purport to be a statement of facts signed by counsel and approved 
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STATEMENT OF FACTS —continued. 





by the judge, and there is nothing to show that it was ever in fact offered in evi- 
dence, it will be disregarded. When, on such appeal, there appears no statement 
of the conclusions of law and fact found by the judge, and there is nothing to 
show that it was an agreed case under art. 1414, R.S., there being no statement 
of facts, the presumption is that the judgment below was proper. Taylor vy. 
Campbell, 315. 


STATUTE OF FRAUDS. Se®@ Fravp, 7, 8. 


1. If a verbal promise to pay the debt of another is merely collateral and aux- 
iliary to the original debt, it is within the statute of frauds. Hill v. Frost, 25. 

2. An agreement to pay the debt of another cannot be enforced unless it be in 
writing and founded on a sufficient consideration moving between the parties. Jd. 

8. This case distinguished from Warren v. Smith, 24 Tex., 486, in which there 
was an agreement for the discharge, and thereupon a discharge of the original 
debtors, in consideration of the new promise of another. Id. 

4. A verbal agreement for the conveyance of a specified interest in land, in con- 
sideration of services to be rendered to the obligor in its recovery, the legal title 
then being in another, is not within the statute of frauds. The words ‘‘or any 
interest in or concerning real estate,’ which occur in the English statute of frauds 
and perjuries, are omitted from the Texas statute. Evans v. Hardeman, 15 Tex., 
480, and other cases to the same effect, cited and followed. Anderson v. Powers, 
213. 

5. When land is purchased on a credit, and a deed made to the purchaser 
which is intended by the parties to vest both the legal and equitable title in the 
purchaser, a subsequent peyment of the purchase money by a third person does 
not have the effect of vesting the title in him who pays.it, in the absence of some 
written memoranda in writing, signed by the parties, evidencing such to be their 
intention. Such a transaction creates no resulting trust, and is within the statute 
of frauds. Williams vy. San Saba County, 442. 


STATUTE OF LIMITATIONS. See Liurratrion. 
STATUTES CONSTRUED. See AckNowLEDGMENT, 1, 3, 6. AsstIGNoR AND As- 


SIGNEE, 1,3. ATTACHMENT,11. Damages, 20. Evipence, 6,15,19. Guarp- 
IAN AND Warp, 1. Jupement, 3, 6, 12. Jurisprcrion, 2, 7, 8, 9, 10, 13. 
Limitation, 6, 11, 12. Preaprne, 4, 5, 6, 7, 8,9. Practice rn Disrricr 
Court, 2. Pre-EemprTion, 2,3. ReGistratTion, 1. SEPARATE PROPERTY, 2. 
Suerirr, 1. Stature or Fraups. Taxation, I, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, 14. Trespass To Try Terie, 5,6,7. Venue, 2. Writ, 4. 

1. Under the probate act of 20th March, 1848, the share of each distributee, in 
the partition of an estate, was liable for costs in proportion to the share he re- 
ceived, which was a charge upon the interest received, and the payment of which 
might be enforced by execution. By an act concerning guardians and wards, 
passed by the same legislature on the same day, provision was made for the rais- 
ing of means to pay debts against the minor's estate by a sale of his property 
under the direction of the probate court. Held, that a sheriff's sale, and deed ex- 
ecuted in pursuance thereof, under a judgment in partition awarding execution 
for costs against a minor distributee, vested title in the purchaser of the minor's 
interest. Laughter v. Seela, 177. 

2. When two acts of the legislature are passed on the same day, the courts will 
not hold either repealed by the other, unless they present a strong case of repug- 
nancy, inconceivable inconsistency or palpable absurdity. Even then the exercise 
of the power in the judicial department to declare which act should survive at the 
expense of the other, would be of doubtful propriety; and this court recognizes no 
established rule by which precedence could be given to either. Jd. 
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STATUTES CONSTRUED —continued. 











8. In the absence of the express repeal of an act, or when the legislative pur- 
pose to repeal is not clearly manifest, it is no part of the duty of courts to resort 
to technical subtleties to defeat the obvious design of the law-making department 
in a matter within the scope of its constitutional power. Id. 

4. Under sections 24 and 25 of the guardian’s act of 1848, the guardian could 
make application to the county judge for an order to sell property to pay costs 
adjudged against the minor's estate in partition proceedings. There can be no 
doubt of the power and duty of the district court to interfere, if necessary, in ex- . 
treme cases, by injunction, to prevent the sacrifice of the minor's estate, under 
judgment for costs in partition, until provision could be made to pay costs without 
sacrificing the estate. Jd. 

5. Adriance, Guardian, ». Brooks, 13 Tex., 279; Tucker v. Brackett, 28 Tex., 
339, and Moke ov. Brackett, 28 Tex., 446, discussed and followed, and many other 
cases cited. Id. 

6. The principle announced in Freeman on Judgments, sec. 22, quoted with 
approval, to the effect that it would be a contradiction in terms to say that all 
persons may be bound by judgments, and then declare that some persons are 
exempt from having executions issued against them. Id. 

7. pshur v. Pace, 15 Tex., 532; De Leon v. Owen, 3 Tex., 153; Pool v. Wede- 
meyer, 56 Tex., 296, and Encking v. Simmons, 28 Wis., 272, cited and followed. 
Ta. 

8. When there is nothing in the statute to limit its general words, they must 
have general effect. Jd. 

9. A tenant in common, not being in actual exclusive possession of laud, who 
sets forth in his petition the extent of his interest, may in trespass to try title 
recover, as against a naked trespasser, the entire property. Read ». Allen, 56 
Tex., 176, and other cases, cited and followed. Sowers v. Peterson, 216. 

10. See opinion for a specification of the changes effected in the statute in regard 
to actions of trespass to try title. Jd. 


STOCKHOLDER. See AtracHMeEntT, 3. CoRPORATION, 5. 


1. A stockholder whose stock has been canceled on the books of the company 
and new stock issued to one not entitled, and this through the wrongful act of one 
not authorized, is not restricted in seeking relief to following his investment in its 
new form, but he may abandon his claim to the stock, and pursue his remedy for 
its value against any one who has illegally converted it, or who has so clouded its - 
title as to make its recovery difficult. Baker v. Wasson, 140. 

2. Under such circumstances the right of an innocent purchaser of the new 
stock, as against the company which thus issued it without authority from the real 
owner, is complete to the stock issued, Id. 

8. See opinion for facts under which a verdict against one, based on a charge of 
fraudulent acquisition of stock, was not disturbed. Id. 


SUB-CONTRACTOR. See Joupement, 14. 
SUBSCRIPTION. See Conrracrt, 4, 5, 6. 
SUNDAY. See Conrracrt, 8. 


SURETY. See Community Property, 4. Jupement, 8. Taxation, 3. 

1. To charge the sureties on a sheriff's bond, the act complained of must not 
only be such as might be rightfully done by the sheriff as such, but which was 
actually done by him as sheriff under a claim of right to do it in his official ca- 
pacity. Heidenheimer Bros. v. Brent, 533. 

2. To render the sureties of a sheriff responsible for money received, it must 
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SURETY — continued. 


be shown that it came into his hands as sheriff by virtue of some process or lawful 
authority, and that he then failed to pay it over. Id. 

3. See statement of case for facts pleaded held insufficient, on exception, to ren- 
der liable the sureties on the official bond of asheriff. Jd. 


SURVEY. See Orper or Survey, I. 


1. H. claimed under the older title, conveying part of the Duke league, commence- 
ing on the bank of Lake Austin, at the northwest corner of said league, thence 
running down the border of said lake, with the meanders thereof, to a place where 
siands a mesquite tree, on the bank of the lake where the water comes up to the 
bluff about one hundred yards, more or less, below the lower end of the rush flat 
which borders said lake around or under the bluff, being the lower mesquite tree 
below said lower end of said rush flat; thence running eastwardly parallel, ete., 
containing two thousand acres more or less. N. claimed, under recent purchase 
from the heirs of Duke, all the unsold part of the Duke league, and brought the 
suit. The mesquite tree had ceased to exist. The contention being as to the 
boundary line between H. and N., held, 

(1) That the case depended on fixing the true locality of the mesquite tree. 

(2) The defendant H., being in possession, the burden of establishing that loeal- 
ity and the line to be run from it rested upon the plaintiff, without Whiggghe could 
not recover. 

(3) The charge of the court, that if the objects of said second call had not been 
by the evidence ‘‘ reasonably identified, you will so say; and in that event you will 
find for defendants two thousand acres of land, beginning at the northwest corner 
of the Duke league, on the lake, and following the call in the Duke deed so as to 
make two thousand acres, and for N. all the land south of said two thousand 
acres,”’ etc.; and the verdict of the jury being that they were not able to identify 
the objects of the second call, and found for H. two thousand acres, and for N. the 
remainder south of the two thousand acres, was erroneous, and was the fixing of an 
arbitrary line by the court, not the one agreed to by the parties in the first sale by 
Duke, and was not justified by the uncertain estimate of quantity contained in 
that deed. 

(4) There being evidence as to the actual location of the mesquite tree, it was 
the province of the jury, from all the evidence, to find where it stood; and it was 
not necessary to find, after a lapse of nearly forty years, all the objects called for 
in the deed; such objects having ben called for to designate at that time where 
the tree was to be found. Hawkins v. Nye, 97. 

2. The evidence did not justify any charge in behalf of defendants on limitation. 
Id. 


SURVEYOR. See Evipence, 17. 
TAXATION. See Evipence,13. Insuncrion, 2,3, 4,5. Innocent PurcHaser, 


1. Pre-emprTion, 3. Trespass To Try TITLe, 7. 

1. The act of July 4, 1879, prescribing a mode for the collection of state and 
county taxes, and extending its provisions to taxes levied by towns and cities, was 
cumulative of the remedy already afforded by the provisions of the city charter of 
the city of Houston, granted by the legislature on the 2Ist of April, 1879, which 
authorized the collection of taxes due the city by action of debt in any court hav- 
ing jurisdiction. Howard y. Mayor of Houston, 76. 

2. Dugan ». Baltimore, 1 Gill, 499; State v. Steamship Co., 13 La. Ann., 497, 
and Oakland ». Whipple, 39 Cal., 113, cited and approved. Jd. 

3. The act of April 22, 1871 (Pasch. Dig., p. 1605), did not operate as a release 
of the securities on the bond of a collector of taxes for the amount of school tax 
collected after that date, under a bond executed under the act of 1870; nor did the 
action of the county court, in directing suit for a specific sum against the officer 
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TAXATION — continued. 

















and his sureties, preclude the county from recovering the true amount due. Hous- 
ton County v. Dwyer, 113. 

4. In asuit against a tax collector and the securities on his official bond, for fail- 
ing to pay over money collected as such, it should be shown that the tax collector 
received the tax roll from the proper authorities, and that they were in his hands 
for collection. When he thus receives them, he is justly chargeable with the whole 
amount of the rolls. The burden is then, and not before, on the collector to show 
that he has collected and paid over, or to show lawful excuse for his failure to do 
so. Cordray v. The State, 55 Tex., 141; Swan v. The State, 48 Tex., 121; Shaw 
v. The State, 43 Tex., 359; Albright ». The Governor, 25 Tex., 695, and other 
cases, cited and followed. Id. 

5. The act of March 10, 1875, creating an exemption from taxation, known as 
the compromise act, was for the relief of the International Railroad, and both the 
language and intent of that law were to exempt that road from taxation for the 
period mentioned in the act, except as to county taxes in such counties as had do- 
nated their bonds to aid in its construction. J. @ G. N. R’y Co. v. Anderson 
County, 654. 

6. The International & Great Northern Railroad Company was a necessary 
party to any settlement to be made of the claims of the International Company 
against the state, resulting from the fact that the consolidated company then held 
all the rights, franchises and property of the two corporations, whose existence 
was merged in its own, and by and through which alone the rights and claims re- 
sulting to the International Railroad Company under its original charter could be 
asserted or settled. Jd. 

7. The compromise act of March 10, 1875, was intended to restrict the exemp- 
tion from taxation of property belonging to the consolidated company to such prop- 
erty as it held under charter originally granted to the International Railroad 
Company, and that the benefits otherwise extended to the consolidated company 
should be for and on account of acts which the International Company had already 
performed, under its charter, or such as the consolidated company might perform 
after the date of the compromise act under that charter or act. Id. 

8. The existence of the International and of the Great Northern Railroads as 
separate railroads did not depend on whether there was one common ownership or 
not, and the consolidation of the two railroad companies did not render that which 
was, before consolidation, two railroads, one, either in fact or law. Id. 

9. The compromise act of March 10, 1875, limits the exemption in favor of 
counties and towns, to such as had donated lands to aid in the construction of the 
International Railroad. Id, ; 

10. The grant of land to the consolidated company made by said act and its ex- 
emption from taxation were not on account of any road constructed by the H. & G. 
N. R’y Co., or by the consolidated company under the charter powers of the H. & 
G. N. R'y Co., but were on account of railroad construction by the International 
Company or by the consolidated company acting under the charter powers of the 
International Railroad Company. Id. 

11. Anderson county, baving donated no bonds to aid in the construction of the 
International Railroad, has no right to collect a tax on that road, which is con- 
structed through it. Td. 

12. The acts of August 5, 1870, and of March 10, 1875, were not by rcason of. 
their exemptiuns of property from taxation violative of the constitution then in 
force. Id. 

13. Without passing on the validity of the act of August 5, 1870, held, that 
since the political department of the government recognized the existence of rights 
under that act which it settled by the compromise act of March 10, 1875, the pro- 
priety of that settlement will not be reviewed by the courts ‘when called in ques- 
tion by a county, as in this suit. Id, 
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TAXATION — continued. 

14. The act of March 10, 1875, known as the compromise act, created a valid and 
binding contract sustgined by a valuable consideration for the exemption of prop- 
erty from taxation, and was irrepealable. Cooley on Taxation, 52-56; Humphrey 
v. Pegues, 16 Wall., 249; Tomlinson ». Braneh, 15 Wall., 460, cited and fol- 
lowed. Id. 


TAX COLLECTOR. See Taxation, 4. 

TAX SALE. See Damaaegs, 7. 

TELEGRAPH COMPANIES. See Damages, 21-26. 

TENANT. See JupGMENT, 4. 

TENANT IN COMMON. See Jupewent, 4. Statutes Consrrvuen, 8. 


TENDER. See Carrie, 1. Pxreapre, 11. 
1. In trespass to try title and for possession, when the defendant, claiming under 
a deed which, though absolute on its face, was really a mortgage, wrongfully ob- 
tained and withheld possession of the mortgaged premises, it is not necessary to a 
recovery by plaintiff that he should tender the amount due defendant. The de- 
fendant may, under proper averments, in such a case, have a judgment for his 
debt, and foreclosure and sale to satisfy it. Loving v. Milliken, 423. 


TRANSCRIPT. See Practice 1x Supreme Court, 2, 11. Ruxes or Court, 1. 
TRESPASS. See Pieapine, 1, 2. VENUE, 2. 


TRESPASS TO TRY TITLE. See AckNowLepGMENT. Fraup, 7. ImprRove- 
MENTS IN Goop Farrm. Pavsnt, 4 Pieaprne, 1. Practice in Districr 
Court, 18. Pre-emprtion, 3. Ratmway Company, 10. Tenper, 1. 

1. Where A, conveys land to B. with covenant of general warranty, and B., 
after taking possession, discovers that there is a superior outstanding title ina 
third person who is not in possession of any part of the land, and is pot positively 
asserting his title against B., on this state of facts B. cannot abandon the land 
and bring suit upon the covenant of warranty. He has no right to presume that 
the superior title will be asserted against him until he feels its pressure upon him. 
Jones’ Heirs v. Paul’s Heirs, 41. 

2. But if, at the time of the conveyance, B. finds the premises in the possession 
of the hulder of the superior title, the covenant for quiet enjoyment, or of war- 
ranty, will be held to be broken without any other act on his part, or on the part of 
the claimant. Id. 

3. A vendee brought suit upon the covenant of, warranty, setting up only that 
his vendor, when he conveyed to him, had no title, but that the title was in 
another person. Held, that the petition did not show that a cause of action had 
accrued to the plaintiff, and that a general demurrer by the defendant, setting up 
the statute of limitations, should have been overruled. Id. 

4. On a contract for the purchase of land a partial payment was made and two 
notes executed, one for $4,000 and the other for $10,000. A deed was made which 
retained a lien to secure the payment of the notes, and which declared that upon 
fuli payment of the notes, with interest, the deed should become absolute. Suit 
was brought on the note for $10,000, which matured last, and for foreclosure of 
the lien, on which judgment was rendered, from which an appeal was taken. 
That judgment was inventoried as part of the estate of the deceased judgment 
creditor. Ina suit afterwards brought by the heirs of the vendor against the vend- 
ees of the purchaser, to recover the land because of the alleged non-payment of 
the $10,000 note, held, 

(1) There being no offer to restore the money paid on the contract for sale, and 
the vendor having in his life-time elected to affirm the contract for the sale by 
seeking a specific performance, the suit could not be maintained. 
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TRESPASS TO TRY TITLE — continued. 

(2) The plaintiff should have offered to do equity by tendering back the money 
already received on the contract. 

(3) Thomas »v. Beaton, 25 Tex. Sup., 318, and Roeder ». Robson,/20 Tex., 754, 
approved, and distinguished from Harris ». Catlin, 53 Tex., 1, and Jackson ». 
Palmer, 52 Tex., 428. Coddington v. Wells, 49. 

5. In trespass to try title the plaintiff has a right to bring his second action (art. 
4811), though the judgment in his first su't was rendered after the code took effect, 
if rendered in a suit commenced before that time. Lanier v. Perryman, 105. 

6. Under the probate laws of, 1876, an administrator, suing alone as such, can 
maintain an action of trespass to try title for the recovery of land without the 
necessity of making the heirs parties. Gunter v. Fox, 51 Tex., 383 (overruling. 
Barrett v. Barrett, 31 Tex., 344), followed. Boggess v. Brownson, 417. 

7. A plaintiff in trespass to try title cannot be prevented from recovering for use 
and occupation, when he recovers the land, by a mere failure to have paid the 
taxes on the land, under art. 5306, Pasch. Dig. It must be shown in addition that 
the defendant has paid all the taxes during the entire period of his occupancy. 
The article referred to was repealed by the adoption of the Revised Statutes. Id. 


TRIAL BY JURY. See Damacess, 25, 
TRIAL OF RIGHT OF PROPERTY. See Jupemenrt, 11, 12. 
TRUST DEED. See Venpor's Lren, 11.+ 


TRUSTS AND TRUSTEES. See Arracument, 13, 14. Jupement, 9,10. Par- 
Tres, 2. Venpor’s Lien, 3,11. Wr, 1. 

1. If the trustee convey the estate by breach of trust, the cestui que trust may 
follow it into the hands of a volunteer, whether he had notice or not. Kennedy v. 
Baker, 151. 

2. To remove a trust from the operation of the statute of limitations, it must be 
such a trust technically as is created by the mutual confidence of the parties, and 
such as equity can alone take cognizance of and redress. Jf the trust be such a 
one as that courts of common law can give relief, the statate will run, even though 
the party may seek his relief in a court of equity; citing and following Wingate v. 
Wingate, 11 Tex., 433, and Tinnen v. Mebane, 10 Tex., 252. Jd. 

3. A trust raised by implication of law is within the statute of limitations. Jd. 

4. Fraud will only prevent the running of the statute of limitation until the 
fraud is discovered or by the use of reasonable diligence might have been discov- 
ered; citing and following Kuhlman ». Baker, 50 Tex., 630; Alston o. Richardson, 
51 Tex., 1, and Bremond v. McLean, 45 Tex., 11. Id. 

5. If the trustee invests the trust fund in other property, the cestui que trust 
may follow the fund into the new investment, so long as he can identify the pur- 
chase as one made with the trust fund or its proceeds, although the trustee may 
have taken the title in his own name, or in the name of any other person with 
notice of the facts. Jd. 

6. See opinion for an exhaustive discussion of the principles above announced; 
and see statement of case and opinion for facts creating a trust, under which it 
was not relieved from the operation of the statute of limitations. Id. 


UNCERTAINTY. See Description, 1. 

UNCONDITIONAL CERTIFICATE. See Pre-Emprion, 2. 
UNCONDITIONAL SALE. See Arracument, 14. 

UNDUE INFLUENCE. See Fraup, 6. 

USAGE. See Guaranty, 2. 

USE AND OCCUPATION. See Fraup, 7. Trespass to Try Trrnm, 7, 
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INDEX. 





VARIANCE. See ArracnuMent, 1. 
VENDOR AND VENDEE. See Fravup, 7. Trespass To Try Titte, 4. 





1. Where a bond which-evidences an executory contract binds a vendor of land 
to make to the purchaser ‘‘a deed,’’ upon payment of purchase money notes, the 
vendor is thereby bound to make to the vendee on such payment a valid convey- 
ance transferring title to the land. An understanding on the part of the vendor 
that he would make a quitclaim deed, when not communicated at the time to the 
vendee, cannot alter the case. Jones v. Philips, 609. 


VENDOR'S LIEN. See Deep, 3. 


1. A vendor’s lien which attaches to realty by virtue of the sale itself, and exists 
independent of any contract, verbal or written, between the parties stipulating for 
its existence, cannot in its very nature be recorded, and is that character of equi- 
table claim not contemplated by the statutes of registration. Senter & Co. v. 
Lambeth, 259. 

2. As against a purchaser with notice of a vendor’s lien before sale under a 
judgment, which judgment constituted a legal lien on land, a court of equity will 
confine the operation of the legal lien of the judgment creditor to the actual inter- 
est which the judgment debtor had in the estate at the time such legal lien was 
fixed. The vendor's lien will be protected, though the purchaser, who had notice 
before his purchase at execution sale, had no actual notice when the judgment lien 
attached. Id. 

8. There is a natural equity that land should stand charged with so much of the 
purchase money as is not paid, and that, too, without any agreement to that effect; 
this lien is founded on an implied trust between the vendor and vendee. Id, 

4. Art. 2518, Revised Statutes, construed, and Grace ». Wade, 45 Tex., 528; 
Borden v. McRae, 46 Tex., 396; Ayres v. Duprey, 27 Tex., 593; Wallace v. Camp- 
bell, 54 Tex., 90, cited. Jd. ’ 

5. Wallace v. Campbell, 54 Tex., 90; Grimes r. Hobson, 46 Tex., 418; Blank- 
enship v. Douglass, 26 Tex., 229, and Grace v. Wade, 45 Tex., 522, reviewed and 
followed. Id. 

6. The making of a note for the purchase money of land to a creditor of the 
vendor, by mutual agreement between the parties, which was afterwards substi- 
tuted by another note, cannot affect the lien of the vendor for the purchase money 
as between the parties. It always exists, without reference to the changes which 
may be made in the notes given to secure the purchase money, and this by opera- 
tion of law, and without special contract therefor; following De Bruhl v. Maas, 54 
Tex., and other cases cited. It is that character of lien contemplated by the con- 
stitution and laws, the enforcement and foreclosure of which is within the jurisdic- 
tion of the district court. Joiner v. Perkins, 300. 

7. The vendor's lien springs at once out of the contract of purchase of land, 
and exists and survives until waived or extinguished by payment, as between the 
' original parties tothe notes, wholly independent of any agreement, verbal or writ- 
ten; following Fianagan ». Cushman, 48 Tex., 244; Rogers ». Blum, 56 Tex., 1, 
and other cases cited. Id. 

8. Such a lien may be enforced by suit against the debtor in the county where 
the land is situate, when its foreclosure and sale to satisfy the debt is sought. Jd. 

9. In a suit for purchase money of land and to enforce a vendor's lien, if the 
contract of purchase be not executory, but executed by delivery of a deed, the 
purchaser going into possession, if he seeks to avoid payment on the ground of a 
superior outstanding title, he can only do so by clearly establishing its existence.. 
Especially is this true when the vendor shows a title prima facie good, resulting 
from possession under a recorded deed for five years. Hubert v. Grady, 502. 

10. It seems that title acquired by limitation, if clearly shown, will be suffi- 
cient evidence of right in a vendor to convey, in a suit by him against the vendee 
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1 VENDOR'S LIEN —continued. 
for the purchase money, even under an executory contract, at least when the vendee 
has gone into possession and has not been disturbed ky adverse suit; citing 55 
Ala., 622. Id. P 

11. One who acquires a deed of trust on land to secure a pre-existing indebted- 
ness, in ignorance that the maker of the deed held the land subject to a vendor's 
lien for unpaid purchase money, and who at trust sale becomes the purchaéger, by 
crediting the pre-existing debt with the amount of his bill, paying no new consid- 
eration, takes the title subject to the vendor's lien. This case distinguished from 
Wallace v. Campbell, 54 Tex., 90. Bailey & Pond v. Tindall, 540. 
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VENUE. See Venpor's Lien, 8. 

1. The fifth exception contained in the statute to its requirement that a defend- 
ant must be sued in the county of his residence, does not apply to a surety on an 
administrator’s bond, when the administration is pending in a different county 
from that of the surety’s residence. Such a bond does not require the surety 
to answer for the defalcation of his principal in any particular county. Cohen v. 
Munson, 236. 

2. The eighth exception tor art. 1198, Revised Statutes, provides that when the 
foundation of the suit is some crime, offense or trespass for which a civil action in 
damages will lie, suit may be brought in the county where such crime, offense or 
trespass was committed. Held, 

(1) A plaintiff cannot bring suit for damages on account of a malicious prosecu- 
tion in the county wherein he was arrested, when the prosecution was begun in 
| another county, and where the defendant resided, the proceedings attending the 
‘ prosecution being regular. 
y (2) When a prosecution is begun at the instance of an individual, the initial 
itep is the affidavit upon which the warrant for arrest issues. Hence, in a suit for 
malicious prosecution, the “ offense,’’ in contemplation of the eighth exception to 
art. 1198, Revised Statutes, is not the arrest, but the making of the affidavit, and 
causing the warrant to issue. The county in which this is done determines juris- 
diction. 

(3) Under a warrant legally issued an officer can commit no trespass by execut- 
ing it according to its command; if it be illegal, or issued without authority of 
law, he becomes a trespasser when executing it. Hubbard vy. Lord, 384. 

3. In an action of debt on a judgment, the same being an original proceeding 
and not a mere continuation of a former suit, the proper venue is the county of 
defendant's residence. Distinguished from’Perkins v. Hume, 10 Tex., 50. John- 
son v. Skipworth, 473. 

, ° 4. In such an action, when the recovery was sought on a destroyed judgment, it 
i was not necessary that the averment of the amount of the former recovery should 
be sworn to. Id. 


VERDICT. See Fravup, 3. Practice 1x District Court, 3. Ramiway Com- 
PANY, 7. 


s VOID AND VOIDABLE. See Apmrnistration, 1. Corporation, 3. Jupe- 
MENT, 6, 8 Lrurratron, 11. Mryorrry, 1. Parent, 1, 2, 5: SHeRrrr’s 
SALE, 1. 


VOID GRANT. See Lrurratron, 2. 





WAIVER. See ATTACHMENT, 14. Pxreanrne, 18. 


WARRANTY. See Trespass TO Try Trrtz, 1. 
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WILL. See Evipence, 10-14. 

1. A will providing that a claim against the testator, which was barred by lim- 
itation at the time of -his death, ‘‘should not be barred by the statute of limita- 
tions,’’ but should ‘be honestly and justly paid’ from his estate by his executors, 
did not engraft a continuing trust as a charge against the estate, but created a cause 
of action in favor of the claimant from the date of the probate of the will, 
Against such a claim the statute of limitations began to run after the expiration 
of the period provided by law for its suspension after the death of the testator. 
Tinnen-v. Mebane, 10 Tex., 246; Parker ». Cater, 8 Tex., 518, and Agnew'r. Fet- 
terman, 4 Pa. St., 61, cited and approved. Smith v. Gillette, 86. 

2. A husband willed to each of four grown children one hundred and fifty acres 
of land and $1,600, and then gave and devised to his wife all **my personal prop- 
erty of every kind; also the remainder of my said tract of land, containing two 
hundred and seventy-seven acres, more or less, to dispose of as she may please, 
requesting her that she will so dispose of the property at her death as to make my 
youngest son, Samuel Stillman Speairs, an equal legatee with the balance of my 
children.” In an action by the youngest son against the executor of the mother, 
who he claimed had not in her life-time discharged the trust, held, that the pre- 
sumption is that the will attempted to convey to the wife nothing more than she 
was entitled to under the statutes of descent, and a demurrer to the petition was 
properly sustained. Speairs v. Ligon, 233. 

3. Whenever it is the clear intention of a testator that the devisee shall have an 
absolute property in the estate devised, a limitation over, being inconsistent with 
the absolute property intended to be conveyed, cannot be enforced. Jd. 

4. The general provision of the act of 1848 (Pasch. Dig., 1261) required ten 
days’ notice of an application for the probate of a will to be given by posting no- 
tices at the court-house and four other public places, etc. The same act provided 
(Pasch. Dig., 1264) that no nuncupative will should be proved until those who 
would have been entitled by inheritance, had there been no will, had been cited to 
contest the same if they so desired. Held, 

(1) In probating a nuncupative will the general direction for giving of notice 
must yield to the specific requirement for citation. 

(2) One is cited when he has served upon him, in accordance with law, the tech- 
nical writ known as a citation, and he cannot be cited, in contemplation of the 
statute, by the posting of notices to appear and contest the probate of a nuncupa- 
tive will. 

(3) The object and policy of the law in requiring greater particularity in the 
probate of nuncupative wills discussed. Perez v. Perez, 322.. 


WITNESS. See Hanpwritine, 1. Practice 1x District Court, 9 
1. One who has neither knowledge or recollection of a fact about which he is 
called to testify is not a competent witness. Grimes v. Watkins, 133 


WRIT OF ASSISTANCE. See Practice 1n District Court, 12. 











